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SUCCESSFUL JURY TRIALS—_Appleman 
Edited by John Alan Appleman 


The trial of a lawsuit is a job of salesmanship. With that as their keynote, 

John Alan Appleman and eleven other leading trial lawyers present the 

methods that they have found most effective in selling their cases to 

the jury. 

SUCCESSFUL JURY TRIALS discusses every-day factual situations in a 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect so far as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law: Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 


Effective July 1, 1952, dues are $16.00 a year, except for the first two years after an applicant’s admission to the 
Bar, the dues are $4.00 per year, and for three years thereafter $8.00 per year, each of which includes the sub- 
scription price of the JouRNAL. There are no additional dues for membership in the following Sections: Bar 
Activities, Criminal Law, Judicial Administration, Legal Education and Admissions to the Bar, and the Junior 
Bar Conference. Dues for the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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we urge you to do the same before buying a dictation system. 
You'll see AUDOGRAPH’s uncluttered, functional interior that 
gives better performance... helps increase office output up 
to 30%. 
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lowest in purchase price. You can flip up AUDOGRAPH’s 
cover in a moment... look things over. That clean, stream- 


lined assembly means easier, less expensive service. Service 
report records prove it! 

With AupoGRAPH you'll soundwrite case histories, briefs, 
abstracts; and in many states telephone conversations re- 
corded on AUDOGRAPH are admissible as evidence. AupDo- 
GRAPH’s features make it a pleasure to operate. Disc holds 
a full hour’s dictation. Single-lever control means no diffi- 
cult adjustments. Many other exclusives, too. For the full 
story send the coupon today. 


Features make it finest 


The Gray Manufacturing Company, Hartford 1, Connecticut 
saves time and money for a well-known Boston law firm. 
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Classified Telephone Directory under “‘Dictating Machines.” 
Canada: Northern Electric Co., Ltd. Abroad: Westrex Corp. 
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AND 
ENGINEERING 
LAW 


By BERNARD TOMSON, Attorney 


Based on over 1300 court de- 
cisions, this useful book provides 
the essential legal information on 
the wide variety of complex 
problems arising in daily archi- 
tectural and engineering practice. 
It is the first book of its type in- 
corporating a// the applicable de- 
cisions in the entire field of de- 
sign. Arranged for easy reference 
to any desired facts, the volume 
fills a long-felt need of the legal 
profession. 


” 


‘ . @ clear, concise exposition of the 
many legal relationships affecting the pro- 
fessional man in the building industry, 
and as such is a very important addition 
to his working library.”’ 

—Pietro Belluschi, M.1.T., in "Columbia 
Law Review” 
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Over 5000 hazardous industrial 
materials, including trade-name 
products, with their properties, 
handling, storing and shipping 
methods, antidotes and other 
basic data are cataloged for in- 
stant reference in this compre- 
hensive handbook. The most use- 
ful volume of its kind, it offers 
the complete data on chemicals, 
explosives, fungus diseases and 
fungicides, radiation and radia- 
tion hazards required in negli- 
gence, liability and other litiga- 
tion. : 
1951 850 pages $15.00 


Write for copies on 


REINHOLD PUBLISHING CORPORATION 
Dept. M-403, 330 W. 42nd 
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e A president's finest hour 


In all the couniry, only one outgoing bar president devoted his annual address 
to specific observations and recommendations for his association's future work, 
culled from that year's activities and experience, so far as the bar journals 
and bulletins have disclosed. The retiring President of the Houston (Texas) Bar 
Association, T. Everton Kennerly, thus appraised the past and future of his 
Association to the lasting profit of its members, many of whom could in no other 
way learn definitely what had been and what should be done and why. A pro- 
gram sold to the members will succeed. 

The distilled and universal wisdom and scholarship contained in many an- 
nual addresses has undoubted value and interest, but a president's real prob- 
lem is not what will reflect the most historical glory upon him nor what will 
advance his private convictions in any field, but what will be most immediately 
useful and helpful to the members of his association. 


Co-ordination of bar work progresses 


The co-ordination of bar activities program initiated by Past President Harold 
J. Gallagher has been developed carefully inte one of the most versatile tools 
for the work of the associations. By the present iechrigue, the Committee on 
Co-ordination of Bar Activities screens all American Bar Association reports 
and material for items of general interest. These are regularly transmitted, one 
copy each to the president and two copies each to the bar executive of each of the 
54 affiliated state and territorial bar associations and the 14 metropolitan local 
associations. The bar executive or secretary may then keep one copy for the 
bar office library and forward the other to his committee chairman or other 
member who would most likely put it to use and report such action. Conversely, 
the American Bar Association Headquarters receives two copies of every other 
bar association's journal or bulletin. One goes to our library. The other is 
scanned for useful articles which are clipped and forwarded to our Section 
and Committee chairmen for their use. Some of these items are distributable 
to state and local associations. 

Another standard but less regular transmittal includes material selected from 
all sources which is not connected with programs in which state associations 
are already offering leadership to their local associations. This limited material 
is mailed to over a thousand local bar associations for their use. 

Many state associations, if not most, now have a Standing Committee on 
Scope and Correlation, or other cognate group, to study constantly the struc- 
ture, function and work of all committees and sections for the purpose of 
making appropriate recommendations to its governing body regarding uniform 
nomenclature, modification, extension or discontinuance of jurisdiction, 
whether particular work should be a section activity for all lawyers interested 
in that field and needing a forum or whether it should better be done by a 
small, picked and specifically directed and controlled committee group. Special 
committees are for temporary work, the termination of which is foreseeable. 
Standing committees are for long-range or permanent programs. Such scrutiny 
and recommendations for reorganization are in the interest of better correlation 
of that association's work as a whole, of the better utilization of its resources 
of men and money and of the contribution of that association to the co-ordina- 
tion of the work of the entire organized Bar of the nation. Pennsylvania, Texas 
and Illinois have gone far with this. The Columbus (Ohio) Bar appears to be 
the first local association to create such a permanent study committee. The 
journals show considerable consequent reorganizing of bar associations these 
past two years with obviously good results, apart from the occasional discon- 
tinuance of a group which is ineffective in a good and valuable cause rather 
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than the overhauling of its personnel by insistence that all appointments be 
working assignments. 
























































e A bar association is no better than its secretary 


Bar associations generally change presidents every year. Some constitutionally 
prohibit their presidents from succeeding themselves. This is as it should be 
and prevents stagnation of activity. Yet, it carries the penalty of lack of pro- 
gram continuity, especially where a president comes to the office with insuffi- 
cient grounding in association work. To avoid this, it has become equally 
general to re-elect bar association secretaries over periods of several years. 

Even so, each bar president must resist starting his year from zero and 
without regard for his association's established activities. This tendency is 
observable even in large associations having the very successful practice of 
electing first, second and third vice presidents who are given supervisory and 
liaison assignments and are stepped up each year as they learn the ropes, 
with a traditional contest only for the office of third vice president. Here, too, 
lawyers succeed to their bar presidency so full of accumulated private ideas 
that the established program may suffer. For this failing, the remedy appears 
to be a consolidated, long-range program which is proved and upon which all 
lawyers can agree, such as that adopted by the State Bar of Texas. Similar 
objectives are those of this Association as set forth at 37 A.B.A.J. 750; October, 
1951. Some thought might be well given to fixing such a long-range program 
as a pole star in an association's constitution. 

So far, the documentation. But, the application of even mathematical prin- 
ciples is purely personal. They are not self-executing. A good program and 
a good bar organization in the hands of a most willing president and secretary 
will rarely reach maximum effectiveness unless some person is responsible 
for the endless, daily details incident to keeping any association's perform- 
ance at coneert pitch. Neither busy lawyers nor their offices are geared to 
handle bar letters and bulletins or notices and arrangements for weekly com- 
mittee or other meetings. These administrative details belong in the hands of a 
bar executive or assistant secretary whose employment is more economical 
than that kind of contribution of a lawyer's time—the only thing he can sell. 
A lawyer's bar association time is for organization work, not for clerical labors. 

Even small local bar associations will find it more economical and efficient 
to train and pay such a person as the local public stenographer to handle 
regular, detailed work, part-time or full-time. Until more specialized training 
courses are developed, any such person can advantageously be enrolled in 
the National Institute for a one-week standard course in trade and other asso- 
ciation administration, given at Northwestern University in Evanston, the first 
week in August each year. Inquiries should be directed to Spencer Shaw, its 
Manager, 830 First National Bank Building, Chicago 3, Illinois. 





e Lawyers’ retirement benefits are still sought 


The Reed-Keogh bills, H.R. 4371 and 4373, providing for exclusion from in- 
come tax of limited savings by lawyers and other self-employed, have been 
the subject of intensive work in Washington, by George Roberts’ correlating 
committee of self-employed organizations and the technical staff of the House 
Ways and Means Committee. This has resulted in agreement on all technical 
amendments and the introduction of clean substitute bills, H.R. 8390 and 8391, 
identical in principle with the original bills. Too little time was left for passage 
in the closing days before Congress went home. When Congress next resumes, 
further intensive effort will be made to obtain a final Committee hearing and 
favorable report followed by action on each of the steps through to enactment 
and approval. Thus far, success. But further work with Congressmen and Sena- 
tors still lies ahead for all self-employed persons, partners and sole proprietors. 


Edward B. Love, Director of Activities 
Editor-in-Charge 
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...to help you 





explain the 


Coinsurance clause 





++ about Coinsurance 





SEND 
FOR 
YOUR 
FREE 
COPY 





against such loss. 


your copy, or several copies... 








Have you ever had difficulty in explaining the workings of the Coinsurance 
clause of a Fire Insurance policy to your clients? 


Then, here’s a booklet “about Coinsurance” that may help you. 


Written in non-technical language, it explains the operation of this clause, 
shows why it is used, and how it may enable the insured to obtain a lower rate. 

It shows, for example, how a client can suffer even in case of a minor loss, 
if his policy does not meet Coinsurance requirements. 


And it shows, by simple arithmetic examples, how he can protect himself 


You'll find it a helpful booklet in 
reviewing your own insurance position i 
... and in giving information and advice 
to your clients. Use the coupon to request 


Hartford Fire Insurance Company 
Hartford 15, Connecticut 





Please send me——copies of your helpful 
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| 

| 
they’re yours for the asking. booklet “. . . about Coinsurance.” 

Year in and year out you'll do well with the Name 
Hartford Gad! — 
“ | 
| Address 

Hartford Fire Insurance Company ° Hartford Accident and Indemnity Company | 

Hartford Live Stock Insurance Company ¢ Hartford 15, Connecticut | City State. 








DEPOSITIONS 


AND SIMILAR PROCEEDINGS 
MAY BE REPORTED 


IN WASHINGTON, D. C., 


By the Court Reporter designated by all counsel of 
record to report proceedings in the Supreme Court 
of the United States in cases before special masters, 
and the current proceedings in “The Steel Case” de- 
cided on June 2, 1952. 


Please name “Burdella E. Scarborough, or any 
other qualified notary public” as the officer before 
whom depositions shall be taken. 


H. S. MIDDLEMISS 


Shorthand Reporter 
408-10 Columbian Bldg., 416 Fifth Street, N. W., 
Washington, D. C. 


(Conference rooms are available to counsel) 














Since 1892 The Corporation 
Trust Company has been 
intimately associated with 
the development of the press 
ent practices and precedents 
in the business of issuing and 
transferring corporate securs 
ities. The same high standard 
of service and facilities ats 
torneys have come to rely 
On in corporation matters is 
offered to you in transfer 
work —whether as transfer 
agent, costransfer agent, 


registrar, cosregistrar or 
dividend disbursing agent. 
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WHEN DAY IS DONE 
IN WASHINGTON 





| HAIL 


Business executives visiting Wash- 
ington stay at the Wardman Park. 
Here, facilities are carefully planned 
to provide complete relaxation after 
your busy day is done. At your im- 
mediate service is everything you 
need, from barber shop to post of- 
fice, and the atmosphere on the 
edge of beautiful Rock Creek Park 
is truly restful. Try it! 


WardmanSirk | 


HOTEL 


CONNECTICUT AVENUE 
at WOODLEY ROAD, N.W. 
WASHINGTON 8, D. C. 














End drudgery of longhand- 
copying and proofreading 
notes? Contoura-copied let- 
ters, law memoranda, 
briefs, and documents are 





Copy excerpts or full pages 
from legal books and law 
reviews right at Bar Asso- 
ciation or public library? 
Contoura eliminates lugging 


letter-perfect, need no 
checking. 


of heavy volumes to photo- 
stat company! 














YOU CAN! 
.with the new 


Contoura 


Accurate. 
Write for folder B-15. 


F. G. LUDWIG Associates 





Portable PHOTO-COPIER 


Fits in briefcase. Copies anything, any- 
where! Saves time, money, effort, errors! 
Guaranteed. As little as $39. 


15 Pease Rd. Woodbridge, Conn. 
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|/ “TIME CONTROL” Records convert’ your 













































































Daly 


Complete set of forms for one 
year $6.50. With forms in top 
quality, handsomely embossed, 
three - ring binder $10.50. Pro - 
rata price is allowed for balance 
of the year. SATISFACTION 
GUARANTEED OR YOUR 
MONEY BACK! 


WRITE for FREE sample pages and 
complete information 


COLWELL PUBLISHING CO. 
115 University Ave., Champaign 1, Ill. 
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L06 LAWYERS 


Every Lawyer is allotted the same 
amount of time in the span of a 
single day. But, it’s up to you to 
determine how profitably that time 
is spent. 

Daily Log forms are designed to help 
chart your time efficiently and to give 
you all the facts necessary for more 
efficient office management. The Daily 
Log provides an Appointment Book; 
Record of work done; Charges Made; 
Receipts and Disbursements; Depart- 
mentalized listing of Incompleted Busi- 
ness; ANALYSES of your business, of 
costs, of profits. Everything you need 
to know for proper control of your 
business is concisely organized in the 
DAILY LOG. 





COLWELL PUBLISHING COMPANY 115 University Ave., Champaign 1, Ill. 


(0 Send me the Daily Log for Lawyers. Check enclosed. 
(Pro-rata ptice, 60c per month for balance 1952) 


0 Send sample pages and full information. No obligation. 
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30 conveniently located 


prompt service through 
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*THE CONTINENTAL 
INSURANCE COMPANY 


*FIDELITY-PHENIX 
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*NIAGARA 
FIRE INSURANCE COMPANY 
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FIRE INSURANCE COMPANY 
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Piucwuen JURISPRUDENCE is easily one cf the 
most valuable working tools in a successful law- 


yer’s office. 


With the publication of the four-volume General 
Index to American Jurisprudence, it has become 
so easy to find the point vital to a legal problem 
that lawyers invariably turn first to their Am Jur. 
Long hours of search become rare when you own 


American Ju risprudence. 


Now is the time to order your set, complete with 
the newly published General Index. Inquire of 


either publisher about the low, easy terms. 





Bancroft-Whitney Company, San Francisco 1, California 


The Lawyers Co-operative Publishing Company, Rochester 14, N. Y. 
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BEACON LIGHT 





There is one law book which stands out 
above all others and to which lawyers always 
turn when they cannot find the answer to 


their problem. 


that book is 





CORPUS JURIS SECUNDUM 


The complete encyclopedia of 





ALL the law and ALL the cases. 





There is a particularly attractive purchase plan now available 


Details on request. No obligation 


THE AMERICAN LAW BOOK CO. 


Brooklyn 1, New York 
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A Ministry of Justice: 


A New Role for the Law School 


by Roscoe Pound - 


Dean Emeritus of the Harvard Law School 


® In this article, Dean Pound proposes a new role for the university law schools of 


the nation: service as a ministry of justice, using their faculties to study the law in 


action, determining how well legal precepts and techniques serve the purposes of 


justice under law. The proposal of such a ministry of justice for the Anglo-Saxon 


countries is not a new one; Dean Pound notes that it was first proposed by Jeremy 


Bentham more than a century ago, and the idea has been urged by such notable 
men as Lord Westbury, Lord Haldane and Mr. Justice Cardozo. Dean Pound's 


essay is taken from an address delivered at the dedication of the new Law School 
Building at the University of California (Los Angeles) last November 10. 





" Mr. Justice Holmes put it as the 
function of the law school of a uni- 
versity to teach law in the grand 
manner. Thus we must think both of 
what is taught in the law school and 
of how it is taught there. For law is 
taught in order to train competent 
advocates qualified in character and 
learning, and so equal to their task 
of aiding the courts in the adminis- 
tration of justice by careful prepara- 
tion and effective presentation of 
their clients’ cases, competent to give 
wise good counsel to their clients as 
to their legal rights and duties, to 
compose differences, to guide enter- 
prises in the straight paths of the 
law, and fitted to be leaders of public 
opinion in a constitutional polity in 
which political questions are largely 
legal and legal questions largely po- 
litical. The law which an American 
law school has to teach is a taught 
tradition of an administration of jus- 
tice in which official and individual 
are with one another, not over one 
another, in which the rights of the 
individual man are guaranteed and 
maintained by an independent judi- 


ciary; of a polity of distribution of 
power and of local self-government; 
of a government which is an organi- 
zation of justice, not an organization 
of force. 

All this is part of a true teaching 
of law. But to teach law in the grand 
manner means also to raise up law- 
yers as conscious members of a pro- 
fession; as members of an organized 
body of men pursuing a common 
calling as a learned art in the spirit 
of a public service—no less a public 
service because it is incidentally and 
so only secondarily a means of liveli- 
hood. 

A law school which is part of a 
university has a task of research as 
well as one of teaching. It has a task 
of research directed to the develop- 
ment of the law as a system of pre- 
cepts and principles and technique 
and ideals for the adjustment of rela- 
tions and ordering of conduct in a 
civilized society by systematic and 
orderly application of the force of a 
political organization. It is to devel- 
op as well as teach what Sir Fred- 
erick Pollock has called the imme- 


morial and yet ever freshly growing 
fabric of our common law as an 


agency of social engineering in a 
constitutional democracy. 

These tasks belong to the univer- 
sity law school which in the present 
century has taken over from the ap- 
prentice system of our formative era 
and the apprentice-type law schools 
of the last century substantially the 
whole training of the American law- 
yer. But I venture to think that the 
law school of a state university has 
an even broader task. I look forward 
to seeing its faculty take on at least 
a great part of the work of a ministry 
of justice for the state which main- 
tains it. 

There is undoubted need in the 
English-speaking world of ministries 
of justice such as are well known in 
the domain of the civil law, although 
in Continental Europe they have 
powers of control over the tribunals 
which are foreign to the Anglo- 
American polity of an independent 
judiciary. There is need of a ministry 
of justice to study the law in action; 
not to control its operations under a 
constitutional separation of powers, 
but to see how its precepts and tech- 
nique in their application serve 
the purposes of justice according to 
law, to see wherein rules of law fail 
of effect or fall short of their pur- 
poses and why, to study legislation 
with respect to legal rights and legal 
duties and the means of securing and 
giving effect to them in action and 
consider what may be needed to sup- 
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plement, amend or supersede it, to 
study the demands of newly asserted 
interests and expectations, arising 
from social and economic and me- 
chanical development, and how to 
make the administration of justice 
effective to deal with them. In short 
there is need of an agency, continu- 
ously at work, to advise legislators as 
to measures needed or urged and 
apply competent study and investi- 
gation to the perennial and persis- 
tent problem of improving the law. 
Here, I submit, is a task worthy of 
and calling for the learning and ex- 
perience and considered study of the 
faculty of law of a state university. 
It calls for all that qualifies them to 
be law teachers. 


Bentham Was the First to See 

the Need for a Ministry of Justice 
Bentham, the founder of the science 
of legislation in the English-speaking 
world, was the first to recognize the 
need of a ministry of justice in the 
domain of the common law. He 
urged it in his draft of a constitu- 
tional code in 1817. It was urged by 
Lord Westbury, the Liberal law re- 
former, a generation later. It was 
urged by Lord Haldane in the re- 
port on the machinery of govern- 
ment in 1918. In this country I have 
been arguing for it since 1917, and 
it received the hearty support of Mr. 
Justice Cardozo in 1921. The need 
is even greater than it was a genera- 
tion ago. But in the pressure of 
demands of every sort made upon 
the service state today there is little 
likelihood of a department or bu- 
reau of either national or state gov- 
ernment such as is called for. The 
Department of Justice in our na- 
tional Government has a function of 
advice to the executive on legal mat- 
ters. But it is primarily a great 
prosecuting bureau and bureau of 
conducting litigation for maintain- 
ing and protecting national interests 
in litigation in the courts. Jt has in 
recent years taken on not a little 
useful work in connection with juve- 
nile courts and the treatment of 
child and youth offenders. But the 
everyday civil work of the courts 
and functions of a ministry of justice 
such as I have described them are 
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quite outside of what it is set up and 
equipped to do. This is even more 
true of the office of the Attorney 
General in the several states. 

In the pioneer, rural, agricultural 
society of our formative era it was 
possible for the lawyers in the judi- 
ciary committees of the two houses 
to know what was needed in the 
way of legislative provision for im- 
proving the administration of jus- 
tice. There was abundant time to 
look into and consider the problems 
confronting the courts to which the 
precepts of the received common law 
were inapplicable or inadequate. 
The questions were relatively sim- 
ple. The information required for 
their solution usually was reason- 
ably accessible. But more and more 
since the end of that era the time 
available in the long and crowded 
sessions of the legislature has be- 
come too short. The questions have 
become too many and too complex. 
The materials to be studied in prep- 
aration for reform of even a small 
corner of a field of the law have 
become too voluminous, too difficult 
of interpretation and appraisement, 
and are generally too inaccessible to 
any but experts to make the report 
of a legislative committee, proposing 
a measure of law reform, or upon a 
bill for such a measure referred to 
it, an assured basis for legislation to 
be applied in the courts. 


Modern Legislature Is Disinclined 

To Private Lawmaking 

Moreover the legislature of today is 
disinclined to do the work of law- 
making on questions of private law 
which our constitutional polity of 
separation of powers demands of it. 
Tibert tells us that Parliament “is not 
interested in lawyers’ law”. This is 
quite as true of Congress and of our 
state legislatures. The American 
legislator of today, nominated by a 
direct primary and elected by popu- 
lar vote, can get little of the pub- 
licity, which is the chief asset of the 
politician, from an active pursuit 
of reform of the civil side of the law. 
Great social questions involved in 
the rise of the service state and the 
broad humanitarian programs which 
are urged in its name, great eco- 





nomic questions, controversies as to 
taxation, and the raising, using and 
spending of the proceeds of taxa- 
tion, call for his time and thought 
and advocacy. These, together with 
matters of political patronage, which 
is an important source of his politi- 
cal strength, leave no time for the 
lawmaking on matters of the every- 
day adjustment of relations and or- 
dering of conduct by law which used 
to be his major task. The legislature 
can no longer be depended on for 
what the Constitution committed to 
it and our courts were set up to ex- 
pect. As Mr. Jutice Cardozo puts it, 
“The courts are not helped as they 
could and ought to be in the adapta- 
tion of the law to justice. The reason 
they are not helped is because there 
is no one to give warning that help 
is needed.” He adds: 

Today courts and legislatures work in 

separation and aloofness. The penalty 

is paid both in the wasted effort of 
production and in lowered quality of 
the product. On the one side the 
judges, left to fight against anachron- 
isms and injustice by the methods of 
judge-made law, are distracted by the 
conflicting promptings of justice and 
logic, of consistency and mercy, and 
the output of their labors bears the 
token of strain. On the other side the 
legislature, informed only casually and 
intermittently of the needs and prob- 
lems of the courts, without expert or 
responsible or disinterested or sys- 
tematic advice as to the workings of 
one rule or another, patches the fabric 
here and there and mars often when 
it would mend. Legislatures and courts 
move in proud and silent isolation. 

Some agency must be found to medi- 

ate between them. 

Likewise Chief Justice Stone, as he 
afterwards became, writing in 1922 
of the Survey of Criminal Justice in 
Cleveland, said: ‘““The Survey, taken 
on a whole . . . indicates very clearly 
the need of some permanent body 
whose business it is to study the func- 
tioning of the administration of 
criminal justice and to place the re- 
sults of its investigations before the 
public at frequent intervals.” 

In the formative era of our legal 
polity the chief problem was to take 
what of the English common law was 
applicable to our geographical, polit- 
ical, social and economic conditions 
and shape it to those conditions by 
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experience of judicial decision. It 
was a time of faith in legislation and 
legislation was needed both to sup- 
plement and in places to supersede 
the received common law. But for 
the most part the burden fell upon 
the courts. In that period the task 
of judicial development of the Eng- 
lish common law into a common law 
of America was well done. 

It was one of the outstanding 
achievements in legal history that 
the process was substantially com- 
pleted in the seventy-five years be- 
tween the setting up of independent 
courts in America and the Civil War. 
For what had to be done and was 
done by legislation, much of it was 
well done in the statutes of our 
formative era which have found and 
held a permanent place in the body 
of American law. Indeed some of 
them, re-enacted in state after state 
as newly settled domains became 
organized and admitted to the 
Union as states, have come to be in 
effect a part of our common law 
much as are the statutes in develop- 
ment and amendment of the law in 
England before the era of coloniza- 
tion. In part it was done by commis- 
sions specially provided for to draft 
codes. Here belongs notably the 
work of David Dudley Field and of 
Edward Livingston, who stand out 
as artificers of law and rank with 
Jeremy Bentham as exponents of the 
science of legislation. But from the 
Federal Judiciary Act of 1789 until 
the last quarter of the nineteenth 
century the greater part of legislative 
lawmaking was given form and for 
the most part given content by law- 
yers in the judiciary committees of 
the two houses of the legislature. 
Those lawyers were on the whole 
during this period competent to 
that task. The legislation of our 
formative era on inheritance and 
distribution, on husband and wife, 
on married women, on conveyanc- 
ing, on real property and in over- 
hauling the received English crim- 
inal law, bears witness to this. But 
the problems to be met by legislation 
were then by no means so complex 
as they have become. The interests 
to be balanced, the conditions to be 
taken into account, the facts to 


which laws were to be applied, were 
fewer. They were within the scope 
of the learning and experience of 
the well-read and observant lawyer 
of years of practice in the courts who 
generally sat in the legislature and 
was put upon a judiciary committee. 
He was in little need of advice as to 
what called for legislation on matters 
of law and was entirely qualified to 
advise his lay colleagues with respect 
to them. The sessions of the legisla- 
ture were relatively not long and 
were not crowded as they are today. 
The number of bills to be considered 
was not such as to preclude entire 
and adequate critical scrutiny by 
members well qualified to pass upon 
their merits. The volume of meas- 
ures to be considered was not such 
as to preclude consideration of 
whether there were not legal rules 
to be reshaped or abrogated and 
gaps in the law to be supplied which 
were not dealt with in the bill 
submitted. 


Modern Legislator 
Must Have Outside Help 
A generation ago I had occasion to 
compare legislation on criminal law 
in one of the original thirteen states 
as it stood one hundred years before, 
fifty years before, and as it then was. 
The volume had doubled in the first 
fifty years and had multiplied by 
eight in one hundred years. It is now 
elevenfold what it was in the begin- 
ning. This enormous increase has 
been in a field where legislation has 
long been exceptionally active. But 
the volume of welfare legislation, 
hardly known until the last decade 
of the nineteenth century, has in- 
creased much more in a generation 
and today occupies the attention of 
legislators precluding much atten- 
tion to the law of the land. The leg- 
islator of today is in no position to 
do what could be done unaided by a 
lawyer on one of the judiciary com- 
mittees even fifty years ago; much 
less to do what he could do well even 
at the end of the formative era. In- 
creasingly he must have aid and a 
great deal of aid from outside of the 
legislative body. 

What serves to advise legislators 
today as to what is needed to im- 
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prove the administration of justice 
in the state? 

In America characteristically in 
the beginning and during our forma- 
tive era, as I have said, we relied en- 
tirely upon the knowledge and ex- 
perience of the legislators and upon 
advice or information {rom unofficial 
and private sources. We still rely 
chiefly on such unofficial and private 
sources in preparation for lawmak- 
ing. But in recent times there has 
come to be a growing volume and in- 
fluence of propaganda publication 
by bureaus and administrative agen- 
cies and in the form of argument by 
representatives of bureaus and ad- 
ministrative agencies before legisla- 
tive committees. This may often be 
useful to experienced, informed and 
discriminating legislators. But it is 
no less often one-sided, exclusively 
from the standpoint of the bureau or 
agency and of the interests it chooses 
to further and is likely to be un- 
aware of or utterly to ignore other 
interests which should be reconciled 
or kept in balance with those which 
are urged. Too often also the expert 
assistance provided by these bureaus 
or agencies is that of ex officio ex- 
perts. 

Mr. Justice Cardozo points out 
how this operates, contrasting “the 
quick response whenever the interest 
affected by a ruling untoward in its 
results had some accredited represen- 
tative, especially some public officer 
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through whom its needs were ren- 
dered vocal” with the hasty and par- 
tial consideration had as to improve- 
ments in the law to be administered 
in the courts. He says: ““We cannot 
make a decision construing the tax 
law or otherwise affecting the fi- 
nances of the state without an official 
coming at once before the legislature 
with a request for an amendment.” 
In contrast, he says, “the great field 
of private law, where justice is dis- 
tributed between man and man, is 
left without a caretaker”. 


Lord Haldane’s report and Mr. 
Justice Cardozo’s paper bore fruit 
in substitutes for a ministry of jus- 
tice in the Law Revision Committee 
in England and the Law Revision 
Commission in New York. Each has 
made a number of excellent reports 
and has real possibilities. But the 
most significant recommendation of 
the English Committee remains not 
acted upon after fourteen years and 

Jew York lawyers tell me that the 
recommendations of the New York 
Commission have not been taken up 
by the legislature as they deserve to 
be. Perhaps one should also call at- 
tention to the Louisiana State Law 
Institute which seems a move in the 
direction of what I am urging. Even 
so much is lacking in most of our 
jurisdictions. 

Let us look in some detail at the 
agencies of preparation for legisla- 
tion as things are today. First we may 
put official or public agencies. Here 
we may recognize legislative com- 
mittees and the reported results of 
legislative investigations and _ in- 
quiries. In the past more than at 
present legislation has set up com- 
missions which have made _ useful 
reports or drafted important laws. 
A few states now have legislative 
councils which have possibilities of 
effective assistance in wise lawmak- 
ing. Also in some there are legisla- 
tive reference bureaus which make 
available to the legislator whatever 
may have been published on ques- 
tions involved in proposed legisla- 
tion. On purely legal subjects there 
is a semi-official body, the National 
Conference of Commissioners on 


Uniform State Laws. For two gen- 
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erations now it has done excellent 
work in drafting and promoting 
legislation to do away with local 
anomalies and to settle disputed 
points on which courts in the several 
states have been unable to agree, 
particularly in the field of commer- 
cial law. In somewhat more than half 
of the states the incorporated State 
Bar, which perhaps would be deemed 
by the lay public as an official 
agency, is in a position to be very 
useful in preparation of legislation 
on matters within the everyday ob- 
servation of the practicing lawyer. 
But much with which the practi- 
tioner has become familiar from his 
reading is taken for granted and es- 
capes the criticism to which it ought 
to be subjected. 

Executive recommendations in 
messages addressed to the legislature 
have always been used in prepara- 
tion for lawmaking, but have seldom 
had to do with problems of everyday 
adjustment of relations and ordering 
of conduct through proceedings in 
the courts. At present such things 
may be the subject of research con- 
ducted by bureaus and administra- 
tive agencies, but the recommenda- 
tions based on such research are 
made with reference to the problems 
of the bureau or agency and seldom 
extend or extend effectively to those 
which confront the courts in cases 
between man and man. As to im- 
provement of legal procedure, judi- 
cial councils in about half of the 
states are potentially in some and 
continuously in others effective for 
scrutinizing conditions of adminis- 
tration of justice according to law, 
discovering defects, and forming 
rules under the judicial rule-making 
power and drafting and urging leg- 
islation to remedy them. Finally in 
recent years there has been increas- 
ing growth both in state and in na- 
tion of conferences of officials, more 
or less under public authority. North 
Carolina was first to develop such 
conferences fully with respect both 
to problems of legislation and of 
administration. Many such confer- 
ences are now held regularly in 
connection with stated meetings of 
bar associations. They have real pos- 








sibilities for the administration of 
justice but are chiefly active as to 
matters affecting the calling, mode 
of choice of appointees, tenure and 
removal, and duties imposed on 
them. 

Business and Professional Groups 
Aid in Legislation 

Turning to private agencies, the 
most numerous, continuously acting, 
and continuously effective, though 
in varying degrees, are committees 
of trade, business and professional 
associations and organizations. The 
pressure of these organizations, es- 
pecially trade and business organiza- 
tions, is heavy and continuous. 
Every one of them, and pretty nearly 
every form of trade or business has 
such an organization, has a commit- 
tee on legislation. This committee 
reports at the annual meeting recom- 
mending a bill or a budget of bills 
on matters affecting the trade or 
business. The committee or a special 
committee is authorized to go before 
the legislature to present the ap- 
proved measures and urge their adop- 
tion. Some of this does not directly 
or immediately affect the administra- 
tion of justice in the courts. But 
much of it, and often much more 
than is apparent on the surface, does 
so in unexpected ways and often 
with unhappy results. 

Bar associations have done much 
for improvement of legal procedure 
and in removing local anomalies and 
locally persisting anachronisms. But 
it has often been long, sometimes 
very long, before desirable law re- 
forms they have recommended could 
enlist the attention of legislatures. 
Thus it took a generation of active 
and persistent agitation and urging 
by the American Bar Association to 
procure the legislation which cul- 
minated in the Federal Rules of 
Civil Procedure. On the other hand 
political pressure exerted by trade 
and business organizations has often 
led to immediate enactment of meas- 
ures which deserved much more 
scrutiny of detail than they received 
either from the organizations which 
drafted them or from the legislature 
which passed them into law. 

Along with bar associations one 

(Continued on page 703) 
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An International Criminal Court: 


The Case for Its Adoption 


by John J. Parker - 


® In this issue of the Journal, we publish two opposing views on the proposed Draft 
Statute for an International Criminal Court. The Draft Statute, which was drawn last 
year by a committee appointed by the General Assembly of the United Nations under 
the chairmanship of George Maurice Morris, former President of the American Bar 
Association, is hailed below by Judge Parker as a great forward step in the estab- 
lishment of law in international affairs. On page 644, George A. Finch, editor-in-chief 
of the American Journal of International Law, presents the case for those who fear 


that creation of an international criminal court is a serious menace to the rights of 
American citizens, guaranteed by the Constitution. At the Mid-Year Meeting, the House 
of Delegates voted to take no action on the proposal “at this time”. 





= A great step forward in the devel- 
opment of international law was 
taken when the Committee on Inter- 
national Jurisdiction appointed by 
the General Assembly of the United 
Nations met in Geneva in August, 
1951, and agreed upon a draft statute 
for the creation of an international 
criminal court. It should be a matter 
of pride to the lawyers of this country 
that George Maurice Morris, of the 
District of Columbia, a former Presi- 
dent of the American Bar Associa- 
tion, was chosen to act as chairman 
of the commission and that under his 
virile leadership agreement was 
reached upon the terms of a statute 
which should be highly satisfactory 
to those who believe in the reign of 
law in the world community. As the 
commission met, there were those 
who were saying that it was impos- 
sible to create a court of this char- 
acter. The Draft Statute is a triumph 
of American leadership in a delicate 
area of international affairs and one 
which will mean much to the future 
peace of the world if it is given the 


support which it deserves by the peo- 
ple of this country. 

In establishing world order based 
on law, nothing is of greater import- 
ance than provision for the exercise 
of judicial power in the enforcement 
of law in the world community. The 
International Court of Justice pro- 
vides machinery for the juridical 
settlement of justiciable controver- 
sies arising between sovereign states. 
It is given no jurisdiction, however, 
to deal with individuals who have 
committed crimes against interna- 
tional law such as were dealt with at 
Nuremberg and Tokyo. The world 
community has become so integrated 
and its various nations so interde- 
pendent that world peace is endan- 
gered by individuals who commit 
crimes of an international character; 
and the time has come when a 
permanent international tribunal 
should be set up to try those who are 
guilty of such crimes. This requires 
that crimes against the laws of na- 
tions be defined, that jurisdiction to 
try persons guilty of such crimes be 
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established by international agree- 
ment and that judicial machinery be 
provided for the exercise of the juris- 
diction conferred. 


This Draft Statute deals only with 
judicial machinery, leaving to future 
agreements the conferring of juris- 
diction on the court and the defining 
of that jurisdiction. Article 1 of the 
Statute provides that the court is 
established “to try persons accused of 
crime under international law, as 
may be provided in special agree- 
ments among states parties to the 
present statute”. The International 
Law Commission has been engaged 
in defining crimes against the laws of 
nations; and that matter is not dealt 
with by the draft statute here under 
consideration. Articles 26 and 27 of 
the Statute make it very clear that 
the court is not to have jurisdiction 
to try any person unless the state of 
which he is a citizen has by agree- 
ment separate from that creating the 
court consented that it be given juris- 
diction to try the crime with which 
he is charged. Those sections pro- 
vide: 

Article 26. Attribution of Jurisdiction. 

Jurisdiction may be conferred upon 

the Court, by States parties to the pres- 

ent Statute, by convention or, with 
respect to a particular case, by special 


agreement or by unilateral declar- 
ation. 


Article 27. Recognition of Jurisdic- 
tion. No person shall be tried before 
the Court unless jurisdiction has been 
conferred upon the Court by the State 
or States of which he is a national and 
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by the State or States in which the 

crime is alleged to have been com- 

mitted. 

These provisions might be 
amended to advantage, | think, by 
providing that any state having in its 
custody persons charged with crimes 
of an international character may, by 
unilateral declaration, confer on the 
court jurisdiction to try such persons, 
without the consent of the state of 
which they are nationals. Such a pro- 
vision would not only assure a fair 
trial to such persons, but would en- 
able the state having them in custody 
to free itself of the embarrassment 
which might result from trying them 
in its domestic courts. 

In providing the machinery of an 
international court, without  at- 
tempting at the same time to pre- 
scribe its jurisdiction over persons or 
define the crimes subject to that 
jurisdiction, the committee of the 
United Nations has acted with great 
wisdom, | think, and has approached 
the difficult task of establishing an 
international criminal court in the 
only practicable way. If adequate 
judicial machinery is provided, it 
will command respect and confidence 
and there will be greater willingness 
on the part of nations to enter into 
agreements vesting it with jurisdic- 
tion than there would be to accept 
jurisdiction in advance of knowledge 
of the sort of court by which the 
jurisdiction was to be exercised. 
With such machinery at hand, na- 
tions would unquestionably commit 
to it the trial of such cases as were 
heard at Nuremberg and ‘Tokyo. 
They would gladly avail themselves 
of it for the trial of persons in their 
custody charged by them with of- 
fenses against international law, 
where, as often happens, national 
feelings are aroused over the cases, 
and trial before an impartial inter- 
national tribunal would inspire con- 
fidence. It is not too much to expect 
that with the passage of time such a 
‘ribunal would through its decisions 
so commend itself to the conscience 
and intelligence of mankind that its 
jurisdiction would be accepted as a 
matter of course by all civilized na- 
tions. 


The machinery provided for the 
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international criminal court meets 
the highest standards of jurispru- 
dence; and | see no reason to think 
that it will not work efliciently or 
justly. The provisions of the Dralt 
Statute relate to (1) the constitution 
of the court, (2) institution of prose- 
cutions, and (3) procedure. | shall 
consider these in the order named. 


The Statute Provides for 
a Court of Nine Judges 


The court is to have nine judges 
elected for nine-year terms, three of 
which expire every third year. ‘The 
states parties to the Statute nominate 
and elect the judges, who are 
required to possess the qualities re- 
quired in their respective countries 
for the highest judicial office or be 
jurisconsults of recognized compe- 
tence in international law. Judges 
are not permitted to engage in occu- 
pations which interfere with their 
judicial duties or are incompatible 
with the judicial function. A judge 
may be dismissed by the unanimous 
decision of the other judges that he 
has ceased to fulfil the conditions 
of his tenure of office. A judge may 
disqualify himself from sitting in a 
particular case or may be disqualified 
by the submission of a party and the 
decision of the court. The judges are 
paid travel expenses and a daily al- 
lowance when the court is in session. 
They are also paid an annual com- 
pensation, which, it is said, is to be 
a mere token payment and not a 
substantial amount, the idea being 
that the judge is to be paid substan- 
tial compensation only when he is 
performing services. 

It has been argued that it will be 
difficult to secure proper judges for 
the court with such indefinite prom- 
ise of compensation. The honor of 
serving upon an international court 
of this character is so great, however, 
and the opportunity of rendering 
important public service is so chal- 
lenging that lawyers and judges of 
the highest standing will gladly ac- 
cept appointments to the court, just 
as they have accepted appointments 
to other international tribunals 
without thought of the compensa- 
tion involved. If, however, it should 


be found that more definite compen- 
sation is necessary, this can be pro- 
vided without change of the statute. 


Prosecution belore the court is not 
left to individuals or even to nations. 
Proceedings before the court can be 
instituted only by the General As- 
sembly of the United Nations, an 
organization of states so authorized 
by the United Nations or a state a 
party to the Statute creating the 
court. Prosecution aay be had only 
upon indictment based upon facts 
certified by a committing authority 
composed of nine members elected in 
the same way and possessing the 
same qualifications as the judges. A 
prosecuting attorney is to be chosen 
by a panel of ten persons elected at 
the same time and in the same man- 
ner as the judges. He must have the 
qualifications of a judge. Before cer- 
tifying facts as a basis for prosecution 
by the prosecuting attorney the com- 
mitting authority must examine the 
evidence offered by the complainant 
and afford the accused an opportun- 
ity to be heard and to produce 
evidence. 


The provision made for the com- 
mitting authority supplies the place 
of a grand jury in the practice with 
which we are familiar. Before there 
can be a trial before the court there 
must be an indictment on findings 
which the committing authority has 
certified. As the committing author- 
ity is to be composed of nine mem- 
bers having the qualifications of 
judges, this is ample safeguard 
against ill-advised or partisan prose- 
cutions. 

The provision for the committing 
authority obviates any ground for 
providing an appeal from the deci- 
sion of the court; for this provision 
means that, before there can be a 
conviction, two panels of judges shall 
have passed upon the law and the 
facts of the case, one for the purpose 
of determining whether there should 
be a prosecution and at the same 
time allowing the accused a hearing, 
and the other for determining the 
question of guilt or innocence. After 
two such hearings, there would be no 
reason for allowing an appeal to an- 
other court. 
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The Procedure Provided by the Statute 
Is Simple and Fair 

The procedure prescribed is simple 
and eminently fair to the accused. 
Notice of the indictment must be 
given to the accused and the state of 
which he is a national sufficiently in 
advance of trial to enable him to pre- 
pare his defense. He has the right to 
be present at all stages of the pro- 
ceedings. He is presumed innocent 
until proved guilty. He has the right 
to conduct his own defense or to be 
represented by counsel of his own 
choosing and to have his counsel 
present at all stages of the proceed- 
ings. He has the right to have the 
expense of his defense including fees 
of counsel paid by the court, if the 
court is satisfied that he is financially 
unable to engage counsel. He has the 
right in person or by counsel to in- 
terrogate any witness or examine any 
document offered against him, to 
introduce oral or other evidence in 
his defense, to have the proceedings 
of the court including documentary 
evidence translated into his own 
language and to have the assistance 
of the court in obtaining access to 
material relevant to the issues before 
the court. He has the right to be 
heard by the court but may not be 
compelled to speak. The hearings of 
the court shall be public but its de- 
liberations private. The court shall 
have all power necessary to conduct 
the trial, including the power to issue 
warrants of arrest and to require the 
attendance of witnesses and the pro- 
duction of documents. Trial shall 
be by the court without a jury, and 
final judgment shall require a major- 
ity vote of the judges participating in 
the trial. The judgment shall set 
forth the reasons upon which it is 
based, and where it does not repre- 
sent the unanimous opinion of the 
court any judge shall be entitled to 
deliver a separate opinion. 

It has been said in criticism that 
there is no provision for jury trial; 
but manifestly a trial before a jury 
of the vicinage as at common law 
could not be provided in an inter- 
national criminal court. It is believed 
that the draft statute adequately 
safeguards the rights of the accused 
so as to insure him a fair and just 


trial before a tribunal which would 
be better qualified than a jury could 
possibly be to pass upon the issues 
which would be presented to a court 
trying the complicated sort of cases 
which would be presented to an in- 
ternational criminal court. 

Questions have been raised as to 
the conflict between the draft statute 
and provisions of the Constitution 
of the United States. There is noth- 
ing in the Constitution, however, 
which limits the power of the United 
States to join with other nations in 
setting up a court to try those who 
have committed crimes against the 
law of nations. The fact that Con- 
gress may provide for the trial of 
such crimes does not mean that the 
creation of an international criminal 
court would impinge upon the pow- 
er of Congress, just as the punish- 
ment of larceny by the states is 
no infringement of the power of 
Congress to punish larceny in inter- 
state commerce. The vital principles 
of the bill of rights, such as due 
process of law, public trial, right 
to the assistance of counsel and wit- 
nesses, etc., are preserved, as we have 
seen, in the draft statute. 

So far as requirement of indict- 
ment by grand jury and trial by jury 
are concerned, these apply only to 
trials in federal courts and can have 
no application to an international 
court set up by a group of nations in 
the exercise of their treaty making 
power. They are not limitations 
upon the power of the states. Spies v. 
Illinois, 123 U. S. 131, 166; Howard 
v. Kentucky, 200 U. S. 164, 172; Betts 
v. Brady, 316 U. S. 455, 461. They 4o 
not apply in consular courts or in 
a court established by the United 
States by international agreement in 
China. In re Ross, 140 U. S. 453; 
Casement v. Squier, Warden, 46 F. 
Supp. 296. They do not apply to 
military tribunals set up to try vio- 
lations of the laws of war. Ex parte 
Quirin, 317 U. S. 1, 45. If courts may 
be created in the exercise of the 
legislative power to which these pro- 
visions do not apply (see Ex parte 
Bakelite Corporation, 279 U. S. 438), 
there is no reason why such courts 
may not be created in the exercise of 
the treaty making power. 
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There are a number of provisions 
in the Statute which I might have 
drawn somewhat differently if I had 
been engaged in the task and had 
had the final voice in the matter. 
The practical question presented, 
however, is not whether improve- 
ments might be made in the statute, 
but whether as drawn it should have 
the support of the American Bar. 
That question, it seems to me, should 
be answered in the affirmative. If we 
must wait in the setting up of judi- 
cial machinery to try international 
crimes until all the lawyers of this 
country can agree on the precise 
terms of a Statute, we shall indeed 
wait forever. The Statute presented 
sets up adequate judicial machinery 
with adequate safeguards. If adopted, 
any changes which may be needed 
can be made in the light of experi- 
ence. Its adoption will be fraught 
with no possible danger to our liber- 
ties, since the court will be vested 
with only such jurisdiction over our 
nationals as may be conferred upon it 
by subsequent agreements or declara- 
tions. Under the leadership of an 
American lawyer we have made a 
great step forward toward the estab- 
lishment of law in international af- 
fairs. His work should not be nulli- 
fied by the groundless fears of those 
who oppose the proposal because it 
is new without any real consideration 
of its merits. 
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An International Criminal Court: 


The Case Against Its Adoption 


by George A. Finch - 


of the District of Columbia Bar 


® Mr. Finch’'s article is a reply to that of Judge Parker, beginning at page 641 of this 


issue, calling for support of the Draft Statute for an International Criminal Court. Mr. 


Finch finds in the proposed text of the statute large departures from accepted prin- 


ciples of international law and a threat to constitutional rights which are basic 


concepts of Anglo-American law. Judge Parker and Mr. Finch disagree about the 


wisdom of the creation of an international criminal court, at least at this time; they 


agree on the tremendous importance of the issue. The ultimate American answer 


to the problem raised on these pages can be obtained only by the political processes 


that finally determine all great policies of a republic. Lawyers, who are among the 


foremost leaders in those processes, should give long and careful consideration to 


the views set forth here. 





# The Draft Statute for an Interna- 
tional Criminal Court was drafted by 
a committee of the United Nations 
at Geneva in August, 1951, pursuant 
to a resolution adopted by the Gen- 
eral Assembly on December 12, 1950. 
The purpose of the proposed Inter- 
national Criminal Court is “to try 
persons accused of crimes under in- 
ternational law”. All crimes now in 
this category are punishable in na- 
tional courts and the committee de- 
cided not to include any mention of 
them in the Draft Statute. It left the 
proposed International Criminal 
Court without jurisdiction except 
“as may be provided in conventions 
or special agreements among States 
parties to the present Statute”. 
(Article 1). 

For some idea of the character of 
crimes that may be tried by the pro- 
posed court one must recur to the 
resolution of the General Assembly 
of the United Nations adopted No- 
vember 21, 1947, which entrusted to 
the International Law Commission 
“the formulation of the principles 
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of international law recognized in 
the Charter of the Nuremberg Tri- 
bunal and in the judgment of the 
Tribunal”. The Commission was 
elected by the General Assembly the 
following year and was directed to 
“prepare a draft code of offenses 
against the peace and security of 
mankind”. It is also necessary to 
bear in mind Article VI of the Geno- 
cide Convention approved by the 
General Assembly on December 9, 
1948, which provides that persons 
charged with genocide shall be tried 
by national courts “or by such inter- 
national penal tribunal as may have 
jurisdiction with respect to those 
contracting parties which shall have 
accepted its jurisdiction”. 

The Draft Statute is accompanied 
by a report explaining the general 
purpose and the detailed provisions 
of the proposals. (U.N. Doc. A/AC. 
48-4, September 5, 1951.) 

When the committee met, a min- 
ority doubted the desirability and 
possibility of establishing an inter- 
national penal tribunal at this time. 


/ 


It proposed that the General Assem- 
bly be informed that the setting up 
of such a court now would involve 
very real dangers to the future de- 
velopment of international good 
feeling and co-operation. It asked 


“whether it was conceivable that 
criminal proceedings could be in- 
stituted against an aggressor with 
whom the United Nations for that 
very purpose wanted to reach a nego- 
tiated settlement?” The majority 
held that the committee’s task was to 
elaborate concrete proposals for the 
consideration of the General Assem- 
bly and it was for that body to make 
decisions on broad questions of prin- 
ciple. The committee agreed to pro- 
ceed on the understanding that no 
member, by participating in the 
deliberations and voting on any text, 
would commit his government to any 
decisions that might be adopted. 
(Report, pages 7-9.) To answer the 
question raised by the minority, an 
article was inserted in ¢he Draft 
Statute providing that “No jurisdic- 
tion may be conferred upon the 
Court without the approval of the 
General Assembly of the United Na- 
tions.” (Article 28.) Access to the 
court was restricted to proceedings 
instituted by the General Assembly, 
by any organization of states so au- 
thorized by the General Assembly, 
or by states parties to the Statute. 
(Article 29.) 
The Draft Statute was reported 
with the following caveat: 
. . . The Committee does not wish 


to give these proposals any appear- 
ance of finality. They are offered as 
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a contribution to a study which in the 
Committee’s opinion has yet to be 
carried several steps forward before 
the problem of an international crim- 
inal jurisdiction, with all its implica- 
tions of a political as well as a juridi- 
cal character, is ripe for decision. 
(Report, page 9.) 
The Draft Statute Abandons Safeguards 
Heretofore Regarded as Essential 
In the organization of the pro- 
posed International Criminal Court 
the Draft Statute abandons safe- 
guards heretofore regarded as essen- 
tial to insure adequate representa- 
tion of the great powers upon the 
bench. The judges of the existing 
International Court of Justice at 
The Hague are elected separately in 
the General Assembly and Security 
Council of the United Nations. In 
the Assembly the members are repre- 
sented on the basis of legal equality, 
while in the Council the great pow- 
ers by reason of their permanent 
representation have a _ proportion- 
ately greater voice. In the Draft 
Statute under review the nine judges 
of the proposed International Crim- 
inal Court would be elected by an 
absolute majority of the signatories 
present and voting at meetings called 
for the purpose of holding elections 


~ 


(Articlel1) . The same method would - 


be followed to elect a committing 
authority of nine members to act as 
a sort of grand jury (Article 33), and 
to choose a panel of ten persons who 
in turn would elect the prosecuting 
attorney (Article 34). The latter 
would draw up the indictment based 
on the findings of the committing 
authority. 

Unlike the Statute of the Interna- 
tional Court of Justice, the present 
Draft Statute makes no provision for 
the addition to the bench of tem- 
porary ad hoc judges in cases where 
states before the court are not already 
represented on the bench. This omis- 
sion might be explained on the 
ground that the proposed Interna- 
tional Criminal Court would have 
persons before it and not states; but, 
on the other hand, the Draft Statute 
provides that “No person shall be 
tried before the Court unless juris- 
diction has been conferred upon the 
Court by the state or states of which 
he is a national and by the state or 


states in which the crime is alleged 
to have been committed.” (Article 
27.) In commenting upon this article, 
the committee in its report alludes to 
the necessity “of protecting the state 
itself, in so far as the trial of a high 
ranking political leader of a country 
involved a review of the internal or 
fereign policy of that country” 
(page 26). 

Each state that desires to become 
a party to the proposed International 
Criminal Court is free to confer 
upon it, with the approval of the 
General Assembly of the United Na- 
tions, any jurisdiction it may deem 
proper. Treaties conferring jurisdic- 
tion will have to provide for each 
state’s assistance, if any, to the court 
in executing warrants of arrest (Arti- 
cles 31 and 40), and in executing the 
court’s sentences (Article 52). In the 
absence of a conventional stipulation 
on the execution of sentences, “ar- 
rangements for execution may be 
made, upon motion of the Court, by 
the Secretary-General of the United 
Nations with any state”. (Ibid.) Sub- 
ject to any limitations prescribed in 
the instrument conferring jurisdic- 
tion upon the Court, penalties are 
Teft to the Court’s determination. 
(Article 32.) 


A Draft Code of Offenses 
Placed on Agenda of Assembly 


A Draft Code of Offenses against 
the Peace and Security of Mankind! 
was formulated by the International 
Law Commission at its session in 
Geneva immediately preceding the 
meeting of the Committee which 
drafted the Statute for the Interna- 
tional Criminal Court. The code 
has been placed upon the provisional 
agenda of the next session of the 
General Assembly. It is chiefly a 
restatement of the definitions of 
crimes in the Nuremberg Charter: 
aggression, threats of and prepara- 
tions for aggression, invasion by 
armed bands, fomenting civil strife 
in other countries, terrorist activities, 
violations of treaty obligations to 
ensure peace and security, annexa- 
tion of territory, genocide, violations 
of the laws and customs of war, as 
well as conspiracy, incitement, at- 
tempts or complicity to commit any 
of the foregoing acts. 
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Such of these acts as are not crimes 
at common law or made so by stat- 
ute, or are not violations of the laws 
and customs of war, and therefore 
punishable by national courts or 
military tribunals, are essentially 
political in character. They are usu- 
ally performed from motives of na- 
tional interest or security. For 
example, the United States Mutual 
Security Act of October 10, 1951, 
authorizing the expenditure of $100,- 
000,000 “for any selected persons 
who are residing in or escapees from” 
behind the Iron Curtain or other 
Communist-dominated areas of Eu- 
rope “either to form such persons 
into elements of the military forces 
supporting the North Atlantic 
Treaty Organization or for other 
purposes”, was denounced as an ag- 
gressive act by the Soviet Foreign 
Minister in the General Assembly of 
the United Nations at Paris on De- 
cember 19. He accused the Govern- 
ment of the United States of trying 
to foment a revolt in the Communist 
world.? From the beginning of the 
“cold war” practically every prom- 
inent American official engaged in it 
has been named as a war monger or 
aggressor by the Soviets or their 
satellites and threatened with the 
fate of Nuremberg. 

The punishment of individuals for 


genocide in time of peace, as sug-~ 


gested in the Draft Code of Offenses 
against Peace, derives no support 
from the Nuremberg Charter as in- 
terpreted by the International Mili- 
tary Tribunal. Notwithstanding the 
provision of the Charter that crimes 
against humanity, in which genocide 
was included by implication, were 
punishable whether perpetrated be- 
fore or during war, the Tribunal 
limited its jurisdiction to the pun- 
ishment of “war criminals”.8 In 
declining to sustain the prosecution’s 
argument to the contrary, the Tri- 
bunal held: 





1. U.N. Doc. A/1858; 45 Am. Jour. Int. Low, 
Supp. 123 (October, 1951). 

2. New York Times, December 20, 1951, page 1. 

3. The Charter :* that the tribunal was es- 
tablished ‘‘for the ad prompt punishment of 
the major war crin of the European Axis’’. 
13 Department of Sto latin 222. 

4. ‘Judgment of the -rnational Military Tri- 
bunal at Nuremburg”’ sber 1, 1946, 41 Am. 
Jour. Int. Law 249 (19 
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The Tribunal is of the opinion 
that revolting and horrible as many of 
these crimes were, it has not been 
satisfactorily proved that they were 
done in execution of, or in connection 
with, any such [war] crime. The Tri- 
bunal therefore cannot make a general 
declaration that the acts before 1939 
were Crimes against Humanity within 
the meaning of the Charter, but from 
the beginning of the war in 1939 War 
Crimes were committed on a vast 
scale, which were also Crimes against 
Humanity; and insofar as the inhu- 
mane acts charged in the Indictment, 
and committed after the beginning of 
the war, did not constitute War 
Crimes, they were all committed in 
execution of, or in connection with, 
the aggressive war, and therefore con- 
stituted Crimes against Humanity. 
(Italics supplied.) 

If the acts defined in the Draft 
Code of Offenses against the Peace 
and Security of Mankind are not 
made crimes by the national law, no 
government within whose jurisdic- 
tion they may be committed would 
surrender its citizens to a foreign 
jurisdiction for trial and punish- 
ment for such acts. If the acts are 
made criminal by the national law, 
the domestic courts would have 
jurisdiction. In countries like the 
United States where the principle of 
territorial jurisdiction of crime is 
basic,5 the government would have 
no choice. The present proposal to 
establish an International Criminal 
Court would involve a surrender, 
pro tanto, of this exclusive criminal 
jurisdiction. 


Treaties for international extradi- 
tion cannot be invoked to justify the 
present proposals. Such treaties pro- 
vide only for the surrender of per- 
sons who commit crimes in one 
country and flee from justice to an- 
other country. Extradition treaties 
are rooted in the recognition of the 
territorial jurisdiction over crime 
and not upon a waiver of it. More- 
over, extradition is granted only 
when the act for which surrender is 
requested is a crime by the laws of 
Soth the requesting and requested 
state, and political offenses are not 
extraditable. 


The power to define and punish 
“offenses against the law of nations” 
is vested in the Congress by the 
United States Constitution. (Article 
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I, Section 8, Paragraph 10). Legisla- 
tion within this area, by treaty or 
by Congress, would have to conform 
to the constitutional provisions 
guaranteeing the trial of all crimes 
by jury within the state and district 
wherein the crime shall have been 
committed (Article III, Section 2, 
paragraph 3, and Article 6 of the Bill 
of Rights); unless, perchance, it be 
held in the loose language of Mis- 
sourt v. Holland (252 U. S. 416), 
that a treaty defining and punishing 
offenses against international law 
could confer upon Congress powers 
of legislation it does not possess 
under the Constitution. 


The Right of Trial by Jury 
Is Abolished in the Draft Statute 


The right of trial by jury is expressly 
abolished in the Draft Statute for an 
International Criminal Court: “Tri- 
als shall be without a jury.” (Article 
37.) The reasons for this exclusion 
were stated in the report of the com- 
mittee as follows: 


A proposal was made to the effect 
that the statute should provide ex- 
plicitly that trials before the court 
should be without a jury. It was found 
by some members of the Committee 
that such a provision might be neces- 
sary in order to preclude the possibil- 
ity that a defendant might plead that 
he had a fundamental right according 
to his national law to be tried by a 
jury. Other members thought that 
such a right, where it existed, could 
not be asserted before an international 
tribunal, and that an express provi- 
sion as proposed would be super- 
fluous. Since, however, such a provi- 
sion might make it easier for some 
states to become parties to the statute, 
no member of the Committee would 
oppose the proposal [page 45]. 


~~. The right to be tried in the place 


where the crime was committed has 
been upheld by our courts against 
previous attempts of the federal au- 
thorities to ignore the right. In 1909, 
newspaper editors of Indianapolis 
were indicted on a charge of criminal 
libel in criticising the motive for 
adopting the Panama route for the 
Isthmian Canal instead of the Nica- 
ragua route at less than half the cost 
of the former. Federal officers at- 
tempted to have the editors removed 
to Washington for trial on the alle- 
gation that the newspapers contain- 
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ing the alleged libel had been circu- 
lated in that city. In denying the 
application for removal, the United 
States district court at Indianapolis 
used the following forceful lan- 
guage:® 
To my mind that man has read the 
history of our institutions to little 
purpose who does not look with grave 
apprehension upon the possibility of 
the success of a proceeding such as 
this. . . . If the prosecuting officers 
have the right to select the tribunal 

. . . If the Government has that pow- 

er, and can drag citizens from distant 

States to the capital of the Nation 

there to be tried, then, as Judge 

Cooley says, this is a strange result of 

a revolution where one of the griev- 

ances complained of was the assertion 

of the right to send parties abroad for 
trial. 

The right of trial by jury is guar- 
anteed to every person charged with 
federal crime in the United States 
not involving a violation of the laws 
of war and has been held by the 
Supreme Court to be inviolable in 
time of peace and even in time of 
war as long as the civil courts are 
open. During the Civil War a citizen 
of Indiana not in the military service 
was tried and sentenced by a United 
States military tribunal for disloyal 
conduct. On appeal to the Supreme 





5. See Harvard Research in International Low, 
‘Jurisdiction with Respect to Crime’’, stating thot 
the principle of territorial jurisdiction ‘is basic in 
Anglo-American jurisprudence, and is incorporated 
in all modern codes’. Citations are given to the 
codes of fifty-seven countries. 29 Am. Jour. Int 
Law, Supp., 481-482 (1935). 

6. United States v. Smith, 173 Fed. 227. 
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Court it was held that the defendant 
should have been tried before a jury 
in a court of law, the courts in Indi- 
ana never having been closed by the 
war. The language of Mr. Justice 
Davis in that case seems prophetic of 
current efforts to carry over into time 
of peace the wartime principles of 
Nuremberg. Said the Supreme Court 
in 1866:7 
Time has proven the discernment 

of our ancestors; for even these pro- 
visions, expressed in such plain Eng- 
lish words that it would seem the in- 
genuity of man could not evade them, 
are now after the lapse of more than 
seventy years, sought to be avoided. 
Those great and good men foresaw 
that troublous times would §arise, 
when rulers and people would be- 
come restive under restraint, and seek 
by sharp and decisive measures to 
accomplish ends deemed just and 
proper, and that the principles of 
constitutional liberty would be in 
peril unless established by irrepeal- 
able law. The history of the world had 
taught them that what was done in 
the past might be attempted in the 
future. The Constitution of the United 
States is a law for rulers and people, 
equally in war and peace, and covers 
with the shield of its protection all 
classes of men, at all times, and under 
all circumstances. No doctrine involv- 
ing more pernicious consequences 
was ever invented by the wit of man 
than that any of its provisions can be 
suspended during any of the great 
exigencies of government. Such a doc- 
trine leads directly to anarchy or des- 
potism. 

The Nuremberg precedent has no 
application in time of peace. The 
court was an international military 
tribunal set up in occupied enemy 
territory for the trial and punish- 
ment of enemy persons already in 
custody. Authority for the establish- 
ment of the Tribunal was vested, so 
far as the United States was con- 
cerned, in the President under the 
war power. It was not established by 
treaty concluded by and with the 
advice and consent of the Senate, nor 
was the appointment of the Amer- 
ican officials and judges subject to 
confirmation by the Senate. The 
tribunal ceased to function when it 
had accomplished the special pur- 
pose for which it was established. 
The same observations apply to the 
International Military Tribunal at 
Tokyo. 


The proponents of the Dratt Stat- 
ute for an International Criminal 
Court maintain that the Govern- 
ment of the United States has power 
to participate by treaty in the es- 
tablishment and functioning of such 
a court under its general authority 
to conduct the foreign relations of 
the nation. 

The extraterritorial consular juris- 
diction formerly exercised by the 
United States in China under treaty 
with that government, which cul- 
minated in the creation by Act of 
Congress in 1906 of the United States 
Court for China at Shanghai, is 
pointed to as an exercise of such a 
general power. The case of Biddle v. 
United States in that court is cited 
in particular. It is argued that 
since American citizens were tried in 
that court without a jury, the United 
States can by treaty agree to send 
abroad for trial persons who commit 
crimes in the United States, notwith- 
standing that in such trials beyond 
the jurisdiction of the United States 
the defendant might not be accorded 
the rights guaranteed by the Con- 
stitution to persons tried in the 
United States. 

The fallacy of this argument is 
apparent from the fact that the 
United States Court for China could 
trv only Americans who committed 
crimes within its extraterritorial ju- 
risdiction. It could not try persons 
sent from the United States for that 
purpose, nor could it extradite to 
other jurisdictions perscns who com- 
mitted crimes in China or fugitives 
who fled to its jurisdiction from 
other countries. The final decision 
in the Biddle case is a clear refuta- 
tion of the reasons based upon it for 
American participation in the pro- 
posed International Criminal Court. 

Biddle was convicted of a criminal 
offense by the United States Court 
for China. The Act of Congress cre- 
ating the court provided for appeals 
to the United States Court of Ap- 
peals in California, and the defend- 
ant appealed to that court. In 
discharging the prisoner on the 
ground that his conviction in China 
was upon insufficient evidence, the 
Court of Appeals stated:§ 

The object of the treaty and the 
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intention of Congress, in creating the 
United States Court for China, in so 
far as that court is given criminal 

jurisdiction, was to throw around 

American citizens sojourning in 

China, and there charged with crime, 

the beneficent principles of the laws 

of the United States relating to the 
trial of persons charged with crime— 
the rules of evidence, the presumption 
of innocence, the degree of proof 
necessary to convict, the right of the 
accused to be confronted with wit- 
nesses against him, etc. But, while se- 
curing to them these privileges, the 
statute at the same time, made them 
subject to punishment for acts made 
criminal by any law of the United 

States, or for acts recognized as crimes 

under the common law. 

Although convicted in an extraterri- 
torial court, the defendant had his 
appeal to the courts in the United 
States which protected him in his 
constitutional rights. The Draft Stat- 
ute for an International Criminal 
Court provides that its judgment 
“shall be final and without appeal”. 
(Article 50.) 

The Constitution provides that 
“The judicial power of the United 
States shall be vested in one supreme 
court, and in such inferior courts as 
the Congress may from time to time 
ordait’ and establish.” (Article ITI, 
Section 1.) The same article states 
that the jud.cial power shall extend 
to all cases arising under treaties of 
the United States. (Section 2.) Any 
offenses committed within the 
United States but removed for trial 
to an international court would be 
a case arising under a treaty. Such 
a treaty would be ultra vires of the 
power of the Federal Government to 
make under Article III of the Con- 
stitution. 


The power of the Federal Govern- 
ment to set up prize courts and to 
make treaties for the establishment 
of arbitral tribunals and the Inter- 
national Court of Justice at The 
Hague has also been referred to in 
support of United States’ participa- 
tion in the proposed International 
Criminal Court. 

Prize courts are the most ancient 
of all forms of existing courts that 
apply international law, but they 





7. Ex parte Milligan, 170 U.S. 343 (1866). 
8. 156 Fed. 759-765. 
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are not international courts; they are 
national courts of belligerents and 
are required by the laws of war. 
They do not function in time of 
peace. Actions before them are in 
rem and not in personam. When the 
Second Peace Conference at The 
Hague in 1907 proposed the estab- 
lishment of an International Prize 
Court, the Government of the 
Uniied States was prepared to ratify 
the convention on the express condi- 
tion, for the constitutional reason 
mentioned above, that the interna- 
tional court should exercise no juris- 
diction, appellate or otherwise, in 
prize cases falling within the juris- 
diction of and decided by the courts 
of the United States. This Govern- 
ment was only willing to respond 
before the international court to an 
action in damages for captures de- 
clared by it to be illegal under inter- 
national law. 

The conclusion of arbitration 
treaties by the United States and its 
adherence to the International 
Court of Justice are founded in its 
right, and some would say its duty, 
to settle its disputes with other na- 
tions by peaceful means instead of 
resorting to war. The exercise of 
this power has no relation to the 
present proposal to subject individ- 
uals to criminal prosecution before 


an international court. The Interna- 
tional Court of Justice at The Hague 
has no jurisdiction over persons. Its 
statute expressly provides that “Only 
states may be parties before the 
Court.” (Article 34, paragraph 1.) 

The United States could not 
confer jurisdiction upon an inter- 
national court of the character pro- 
posed in the Draft Statute unless it 
is prepared to surrender to it persons 
who have committed no crime under 
the laws of the land, or to concede 
to it some measure of jurisdiction 
over persons who have committed 
crimes punishable by American 
courts. Either alternative would be 
incompatible with the guarantees 
of individual rights in the United 
States Constitution. 

However laudable it may be to 
try to strengthen the principles and 
methods of punishing war criminals, 
as that term is customarily under- 
stood, any proposals in the existing 
precarious state of international re- 
lations to set up an International 
Criminal Court would, as feared by 
the minority of the committee which 
drew the Draft Statute, “involve very 
real dangers to the future develop- 
ment of international good feeling 
and co-operation”. In the absence of 
a firm comity of nations, genuine in- 
ternational co-operation in that field 


is impossible. ‘““‘What is termed the 
comity of nations is the formal ex- 
pression and ultimate result of that 
mutual respect accorded throughout 
the civilized world by the representa- 
tives of each sovereign power to 
those of every other, in considering 
the effects of their official acts. Its 
source is a sentiment of reciprocal 
regard, founded on identity of posi- 
tion and similarity of institutions.”® 

The Draft Statute came before the 
House of Delegates of the American 
Bar Association at Chicago on Feb- 
ruary 26, with three separate recom- 
mendations. The Section of Interna- 
tional Law proposed approval and 
support by the Association, the Crim- 
inal Law Section proposed in addi- 
tion that a committee be appointed 
by the Association to confer with the 
State Department on means of im- 
proving the Draft Statute, while the 
Committee on Peace and Law recom- 
mended that the Association take no 
action at this time. After extended 
debate by representatives of all three 
groups, the House of Delegates voted 
down the resolutions proposed by 
the two Sections and adopted that of 
the Committee on Peace and Law.’° 





9. Fisher, Brown & Co. v. Fielding, 67 Conn. 
91, 32 L.R.A. 236. 


10. See 38 A.B.A.J. 436-437; May, 1952. 


R. Dean Moorhead Wins 1952 Ross Essay Contest 


® The winner of the 1952 Ross Es- 
say Contest is R. Dean Moorhead, of 
Austin, Texas. The award of twenty- 
five hundred dollars, pursuant to the 
terms of the bequest of the late Judge 
Erskine M. Ross, will be presented to 
Mr. Moorhead at the Annual Meet- 
ing in San Francisco next month. 
The subject of this year’s competi- 
tion was “The Function of Concur- 
‘ing and Dissenting Opinions in 
Courts of Last Resort”. 


Mr. Moorhead, a member of the 
Association since 1945, was born in 
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Hugoton, Kansas, in 1916 and was 
admitted to the Texas Bar in 1941. 
He was graduated from the Univer- 
sity of Kansas in 1938 and completed 
his legal education at Columbia Uni- 
versity School of Law. A member of 
Phi Beta Kappa, Phi Delta Phi and 
Delta Sigma Rho, Mr. Moorhead 
served as Assistant Attorney General 
of Texas from 1942 to 1945, during 
which time he also was a member of 
the faculty of the University of 
Texas. In addition to his member- 





ship in the American Bar Associa- 
tion, he is also a member of the State 
Bar of Texas and the Travis County 
(Texas) Bar Association. 

The Ross Essay Contest is an an- 
nual competition conducted by the 
American Bar Association. It is open 
to all members except previous win- 
ners, members of the Board of Gov- 
ernors, officers and employees of the 
Association. 

Mr. Moorhead is the nineteenth 
winner of the competition which has 
been held each year since 1934. 
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Freedom of Speech in Congress: 





The History of a Constitutional Clause 


by Robert G. Simmons + Chief Justice of the Supreme Court of Nebraska 


® As in many other clauses of the Constitution, the founding fathers drew upon the 
experience of the English Parliament in drafting Article |, Section 6, providing that 
members of Congress “shall not be questioned in any other Place’ for what they 


say on the floor of the House or Senate. Public attention has been sharply focussed 


on this clause in recent months, in large part because of the bitter political strife 


over the issue of Communists in the Government. Here Chief Justice Simmons writes 


of the history of this clause of the Constitution and the long struggle between Crown 


and Parliament that lies behind it. 





a“... for any Speech or Debate in 
either House, they shall not be ques- 
tioned in any other Place.” This pro- 
vision in Article I, Section 6, of the 
Constitution relates to the privileges 
of members of the Congress of the 
United States. 

It is the so-called immunity pro- 
vision. It has been the cause of a 
limited amount of litigation and re- 
cently of much discussion in this 
country. 

The purpose of this paper is to 
inquire into the provision itself, its 
history, its purpose, its necessity and 


‘why the subject matter was deemed 


important enough to make it a con- 
stitutional safeguard to the members 
of the Congress. 

It is the story of members of Par- 
liament questioned elsewhere, sub- 
ject to royal pleasure and displeas- 
ure, threatened, fined, imprisoned, 
dying in the Tower of London, ban- 
ished, denied the right to sit—all for 
bills or resolutions introduced or 
what was said in debate. It is the 
Story of the contest of Parliament 
and the Crown. It is the story of a 
legislative body triumphant, using 


free and unrestricted debate as one 
of the tools for its accomplishment. 

Madison said: “] have always con- 
sidered the right of self-protection in 
the discharge of necessary duties as 
inherent in legislative bodies .... In 
the application of this privilege to 
emerging cases, difficulties and dif- 
ferences of opinion may arise. In 
deciding on these the reason and ne- 
cessity of the privilege must be the 
guide.”? 

In a recent opinion of the Su- 
preme Court of the United States, 
Mr. Justice Jackson said: “. . . where 
Congress borrows terms of art in 
which are accumulated the legal 
tradition and meaning of centuries 
of practice, it presumably knows and 
adopts the cluster of ideas that were 
attached to each borrowed word in 
the body of learning from which it 
was taken... .””? 

Our search, then, is for the cluster 
of ideas that shows the reason and 
necessity of the privilege. 

The language of our Constitution 
obviously stems from a provision of 
a declaration in the English Bill of 
Rights of 1688.8 That declaration re- 


minds one somewhat of our own 
Declaration of Independence. It was 
directed to William and Mary by the 
“lords spiritual and temporal and 
commons... assembled in a full and 
free representative of this nation”. 
One of its purposes was that of “vin- 
dicating and asserting their ancient 
rights and liberties”. It charged in a 
whereas that King James II had en- 
deavored to “subvert and extirpate 
the . . . laws and liberties of this 
kingdom”, and, of importance here, 
“By prosecutions in the court of 
King’s bench, for matters and causes 
cognizable only in parliament; and 
by divers other arbitrary and illegal 
courses.” It then declared “That the 
freedom of speech, and debates or 
proceedings in parliament, ought not 
to be impeached or questioned in 
any court or place out of parlia- 
ment.” It was one of thirteen specific 
declarations. 

As originally proposed in the 
drafting of our Constitution, the 
provision followed generally the Eng- 
lish Bill of Rights, changing, how- 
ever, the “ought not” to “shall not’.* 
The report of the Committee of 
Style changed this language to its 
present form.5 





1. Watson on the Constitution, page 330. 

2. Morissette v. United States U.S. 

3. 1 William and Mary, St. 2, ¢. 2. 

4. 2 Farrand, Records of the Federal Convention, 
page 567; 1 Watson on the Constitution, page 
325; 3 Documentary History of the Constitution of 
the United States, page 447. 

5. 2 Farrand, Records of the Federal Convention, 
page 593; 3 Documentary History of the Constitu- 
tion of the United States, page 723. 
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I do not find in the books any ex- 

planation for the deletion of the 
words “in any court” from the orig- 
inal draft. It may be explained on 
several theories. The English Parlia- 
ment was originally derived from one 
body and exercised the highest func- 
tion of a court representing the judi- 
cial authority of the King. Upon its 
separation into two bodies, the 
House of Lords retained the judicial 
functions belonging to the King’s 
court. Reference to a “court. . . of 
parliament” is understandable. Com- 
parable judicial power was not being 
given to either house of the Congress, 
and hence it would seem that refer- 
ence to courts in that sense in our 
Constitution in this provision would 
be out of place. It would seem also 
that the phrase “any court or place 
out of parliament” would apply to 
a legislative body whether or not it 
has judicial powers. It appears prob- 
able that our “in any other place” 
was considered to be a more direct 
and somewhat simpler way of saying 
the same thing. The decisions of our 
courts referred to hereinafter lead to 
that conclusion. 
» In Kilbourn v. Thompson’ the 
Supreme Court of the United States 
said that by the provision of our 
Constitution “another part of the 
privileges of Parliament are made 
privileges of Congress”. 

Such a privilege is not limited to 
England and the United States. In 
an article in the Columbia Law Re- 
view,’ it is stated and authorities are 
cited, that “The essential nature of 
such immunity is shown by the fact 
that it has followed parliamentary 
government in its progress through- 
out the world.” 

Blackstone refers to “privilege of 
speech” as one of the “more notori- 
ous privileges” of members of the 
Parliament, rests it on the above pro- 
vision from their Bill of Rights, and 
states: “. .. this freedom of speech is 
varticularly demanded of the king 
in person, by the speaker of the 
house of commons, at the opening of 
every new parliament”.® 

This practice is continued to this 
day. At the commencement of every 
new Parliament, the Speaker of the 
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House of Commons in a statement 


to “My Lords” exercises his “duty” 
“to lay claim by humble petition to 
His Majesty to all their undoubted 
rights and privileges; especially to 
freedom of speech in debate”. To 
which the Lord Chancellor replies 
ss that His Majesty doth most 
readily confirm all the Rights and 
Privileges which have ever been 
granted to or conferred upon the 
Commons by His Majesty or any of 
His Royal Predecessors”’.® 

So it is an ancient right as well as 
a modern right in the mother coun- 
try England which is now regarded 
as “inherent in the constitution of 
Parliament”. This right of freedom 
of speech was in 1541, for the first 
time, included among the ancient 
and undoubted rights and privileges 
claimed by the speaker from the 
King at the commencement of Par- 
liament.!° 

In connection with this petition 
for their undoubted rights and priv- 
ileges it is well to point out that in 
1604, the Commons informed King 
James I “That our making of re- 
quest, in the entrance of Parliament, 
to enjoy our privileges, is an act of 
manners only, and doth not weaken 
our right... .” 

So our inquiry goes first for infor- 
mation as to what the “ancestors” in 
like cases had usually done prior to 
1688, why they did it, and particu- 
larly what events prompted the in- 
clusion of this right in the English 
Bill of Rights. 

It is conceded in the books that 
during the Middle Ages the rights of 
each house to debate fully and with- 
out interference from the King or 
from the other house seem to have 
been admitted and observed. The 
attempt to limit the right came at a 
later time. It arose as an integral 
part of the long struggle for suprem- 
acy between Parliament and the 
Crown. Freedom of speech in Parlia- 
ment was involved. 

In 1400, the Commons, by the 
speaker, showed the King when 
“matters were moved among them, 
some of their body, to please the 
King, and to advance themselves, 
would inform the King of such mat- 


ters” before they had been discussed 
and agreed upon “by which the King 
might be incensed against them”, 
and prayed that he take no notice of 
any such reports. ‘The King agreed to 
“hear no person, nor give him any 
credit, before such matters were 
brought before” the King by the ad- 
vice and consent of the Commons."! 
In 1407, the King granted that it was 
“lawful for the Lords to commune 
amongst themselves . . . in the ab- 
sence of the King” on the state of the 
realm, and in like manner for the 
Commons.!? It appears that it was 
intended by this declaration that the 
King had no right to interfere in 
the debates in Parliament until they 
had been concluded and officially 
reported to him. 


But it was not always so in the do- 
ing. In 1512, one Strode proposed 
a bill to regulate the tinners of 
Cornwall “for the reformation of 
the perishing, hurting, and destroy- 
ing of divers ports, havens, and 
creeks”. He was prosecuted, fined 
and imprisoned in “a doungen and 
a depe pytt”. The Parliament then 
passed an act declaring the court 
proceedings void and further that 
suits, accusations or punishments 
put or had, or hereafter to be put 
or had upon Strode or any other 
members of the then Parliament or 
“of any Parliament hereafter shal- 
be”, for any bill, speaking, reason- 
ing or declaring of any matter or 
matters concerning the Parliament 





6. 103 U.S. 168 at 201. 

7. ‘Absolute Immunity in Defamation: Legis- 
lative and Executive Proceedings'’, Van Vechten 
Veeder, 10 Columbia Law Review 131 (1910). 


8. 1 Cooley's Blackstone (4th ed.), chapter 2, ° 


page 165. 

9. The above quotes are taken from the record 
of the opening of a recent Parliament under the 
late King. The request is made in joint meeting of 
the Lords and Commons, the Lords Commissioners 
being present. English friends advise me that this 
petition is made through the Lords Commissioners 
who represent the Sovereign and that, strictly, 
authority to give that consent is given by them to 
the Lord Chancellor. It seems that as a matter of 
fact, the authority of the Lord Chancellor in this 
respect is now taken for granted. 

10. English friends advise me that in 1523 the 
speaker, in an address before the King, asked 
that every member of the Commons might have 
the King's “‘license . . . to discharge his con- 
science and . . . declare his advice’’. 

11. Taswell-Langmead, English Constitutional 
History (3d ed.), page 324. 


12. Ibid. at 313. 
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shall be utterly void and of no 
effect. 

In 1571, Elizabeth I forbade the 
Commons to meddle with any mat- 
ters except where submitted to them. 
In this year also seven bills were in- 
troduced in the Parliament for refor- 
mation of ecclesiastical matters. Eliz- 
abeth was indignant. The mover of 
the bills, one Strickland, was ordered 
not to appear again in his place in 
Parliament. The Commons resisted 
and after some exchange of views the 
Queen permitted Strickland to re- 
turn to his place.' 

In 1576, a member of Commons, 
Peter Wentworth, made a_ verbal 
attack on Queen Elizabeth, charging 
an infringement on the right of free 
speech without which Parliament 
was a “school of flattery and dissimu- 
lation”. He accused her of ingrati- 
tude and unkindness. He charged 
also that messages came to the house 
“either of commanding or inhibit- 
ing, very injurious to the freedom of 
speech and consultation’.15 The 
Commons on their own motion com- 
mitted him to the Tower, where he 
was released with a reprimand a 
month later when the Queen in- 
formed Commons that her displeas- 
sure was “remitted’’.1® It should be 
noted that in the Strode case a mat- 
ter of ordinary public policy was 
involved. In Wentworth’s case the 
charge was one which reflected on 
the Sovereign. English friends advise 
me that the Commons “to this day” 
do not permit such motions. 

Twelve years later Wentworth and 
others were again in trouble. One 
Cope had introduced a bill for eccle- 
siastical reform consisting of a bill 
and a book. The speaker endeavored 
to stop the reading of the bill by 
alleging the Queen’s command not 
to meddle in the matter. The Queen 
then sent for the bill and book and 
the speaker delivered them. The next 
day Wentworth submitted a series of 
questions to the speaker to be read 
to the House. These dealt with the 
matter of free speech. One is of im- 
portance for a later consideration 
here. It is, “Whether it be not against 
the orders of this House to make any 
secret or matter of weight, here in 


hand, known to the prince or any 
other?” For these queries Wentworth 
was again committed to the Tower 
along with Cope and others, where 
they were held three weeks or until 
the dissolution of Parliament.!7 

At the next Parliament, Elizabeth, 
in her reply at the opening of Parlia- 
ment, undertook to limit the privi- 
lege of speech. In the books readily 
available in this country, it is stated 
that she replied, “Privilege of speech 
is granted, but you must know what 
privilege ye have; not to speak every 
one what he listeth, or what cometh 
into his brain to utter; your privilege 
is Ay or No.”!8 English friends advise 
me that the statement as a whole was 
“For liberty of speech Her Majesty 
commandeth me to tell you, that to 
say yea or no to bills, God forbid that 
any man should be restrained or 
afraid to answer according to his best 
liking, with some short declaration 
of his reason therein, and therein to 
have a free voice, which is the very 
true liberty of the House, not as 
some suppose to speak there of all 
causes as him listeth, and to frame a 
form of religion, or a state of Govern- 
ment as to their idle brain shall seem 
meetest, She sayeth no King fit for 
his state will suffer such absurdities.” 
It would appear then that Elizabeth 
was undertaking to reserve from the 
privilege, among other things, eccle- 
siastical matters as belonging to the 
Crown. Such matters were involved 
in the Cope bill. 

About this time also a member 
was arrested, committed to prison, 
and disabled from practicing as a 
barrister for introducing a bill in 
violation of an express command of 
the Queen.!® This bill proposed to 
reform the practice of ecclesiastical 
courts. The Queen commanded that 
“no bill touching matters of state or 
reformation in causes ecclesiastical 
be exhibited” and if “exhibited, not 
to read it’. 


In 1621, a petition was drawn for 
presentation in the Commons regard- 
ing, among other things, the mar- 
riage of the King’s son. The King 
(James I) having obtained a copy of 
the petition wrote. a letter to the 
speaker forbidding the House to 
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meddle generally with “mysteries” of 
state. The King asserted that he was 
“very free and able to punish any 
man’s misdemeanours in Parliament” 
and that he meant to do so. The 
Commons answered, claiming their 
“ancient and undoubted right”. The 
King replied, charged that they med- 
dled in matters above their reach, 
asserted that their privileges were 
from the grace of his ancestors, as- 
sured them that he would be as 
careful of their privileges as of his 
own prerogative, and warned that 
he might retrench their privilege. 
The Commons answered in the Pro- 
testation of December, 1621, assert- 
ing the right of freedom of speech of 
the Parliament and the Commons; 
a right of freedom from any action 
(other than by censure of the House 
itself), for or concerning any matter 





13. 4 Henry VIII, chapter 8, Statutes at Large, 
page 126; Taswell-Langmead, English Constitutional 
History (3d ed.), page 326. 

14, Taswell-Langmead, English Constitutional 
History (3d ed.), page 475. 

15. Ibid. at 477. 

16. Ibid. at 478. 

17. Ibid. at 478. 

18. Ibid. at 479. 

19. Ibid. at 479. 
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of Parliament business and inai the 
King should not “give credence to 
any private information”. James 
sent for the journal of the Commons, 
tore out the protestation, dissolved 
Parliament, committed certain of its 
members to prison and in effect ban- 
ished others. Members of the House 
of Lords were also involved and one 
was committed to the Tower.?° 

The last direct challenge in the 
courts to the privilege of the Com- 
mons occurred in 1629. In that year 
Charles I caused the prosecution of 
Elliot, Hollis and Valentine for sedi- 
tious speeches in Parliament. It 
seems that the accused not only made 
the speeches but in order to keep the 
speaker from adjourning the Com- 
mons at the King’s command, laid 
violent hands upon the speaker and 
kept him in the chair “so that there 
was a great tumult in the house’’.*! 
A judgment was obtained against 
them, it being assumed that the stat- 
ute passed in the Strode case was of 
a private nature and not of general 
application.*? Elliot was ordered im- 
prisoned in the Tower of London.*% 
He died in prison in 1632.24 The 
other defendants were sent to other 
prisons. 

However, in 1641, Charles I, charg- 
ing treason for which there was no 
protecting privilege, made a dramat- 
ic personal attempt to arrest five 
members for words spoken in Parlia- 
ment.?5 

In 1641, the House of Commons 
declared all the proceedings in El- 
liot’s case to be against the law and 
privileges of Parliament. In 1667, 
the Commons passed a resolution de- 
claring that the statute passed in 
Strode’s case was one of general law 
and that the judgment was illegal 
and against the freedom and privi- 
lege of Parliament. The Lords agreed. 
Finally in 1668, the judgment was 
reversed by the House of Lords. The 
privilege was confirmed finally - by 
the English Bill of Rights of 1688.76 
‘his case is “the great leading au- 
thority . . . for the proposition that 
nothing said in parliament by a 
member as such, can be treated as 
an offense by the ordinary Courts”.?7 

It will be noted that this is a 
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record of a contest involving freedom 
of speech directed at the Crown. Be- 
cause of that it has been recently as- 
serted in this country that the Eng- 
lish Bill of Rights was designed to se- 
cure freedom of speech as against the 
Crown and not to protect from the 
people, and that accordingly the pro- 
vision included in our Constitution 
was not intended to prevent actions 
for libel and slander against mem- 
bers by citizens. While not so stated, 
this contention resolves down to one 
that our provision is designed to pro- 
tect the Congress from the power of 
the President. 

I suggest that the premise is erro- 
neous. There is a logical reason why 
libel and slander actions did not 
arise in the old days. It is quite ap- 
parent that the deliberations of the 
Commons in the ancient days were 
in secret. 1 have pointed out that the 
King was required to demand the 
names of those who introduced bills 
in the Commons, and got his in- 
formation apparently, on many mat- 
ters, from talebearers of secret in- 
formation. 

In the course of the opinion of 
Patteson, J., in Stockdale vy. Han- 
sard,?> it is stated that the first 
instance of the Commons printing 
anything appears-to have been in 
the year 1641, and this relates to 
“votes and proceedings”. From 1641 
to 1680, specific votes and proceed- 
ings only were printed from time 
to time by special resolutions, and 
these “appear to relate entirely to 
the contest between the king and 
the house”. In 1680, the first gen- 
eral order for printing the votes 
and proceedings was made and, ex- 
cept in 1702, has since been done. 
The judge said: “These votes and 
proceedings . . . do not seem to have 
contained at any time matters de- 
famatory to private individuals. .. . 
No one was aggrieved.” Speaking 
apparently as of 1839, Judge Patte- 
son further said: “But it is said that 
the constituents have a right to 
watch over the conduct of their 
representatives, and therefore to 
know what passes in the house. ‘The 
house itself is of a different opinion; 
for it is only by sufferance that any 


one is allowed to be present at its 
debates; it is only by sufferance that 
the debates are allowed to be pub- 
lished; and it is only by the special 
permission of the house that its 
votes, and proceedings, and papers 
are communicated to the public, 
and that in the manner in which 
they think fit to order.” 

However, in Wason v. Walter,?® 
decided in 1868, in the course of 
the argument, this statement is 
made: “In former times there were 
questions as to whether the publi- 
cation of debates was not a breach 
of the privileges of the House, but 
at the present day every facility is 
given to enable the newspapers to 
prepare accurate reports of the de- 
bates, and a gallery is set apart for 
the use of the reporters.” 

There being no publications of 
moment prior to 1688, the question 
of the right or lack of right of mem- 
bers of the Commons to be pro- 
tected from libel and slander actions 
by citizens would hardly arise and 
from that absence it would not nec- 
essarily follow that the Commons 
sought by their Bill of Rights to de- 
clare immunity only from actions 
by the Crown. 

It seems that such a conclusion is 
negatived by the English Bill of 
Rights itself for following the thir- 
teen specific declarations, it is said, 
“And they do claim, demand, and 
insist upon all and singular the 
premises, as their undoubted rights 
and liberties; and that no declara- 
tions, judgments, doings or proceed- 
ings, to the prejudice of the people 
in any of the said premises, ought 
in any wise to be drawn _here- 
after into consequence or example.” 
(Italics supplied.) 

(Continued on page 707) 





20. Ibid. at page 533 et seq. 

21. 3 State Trials, 5 Charles |, 1629, page 294; 
Taswell-Langmead, English Constitutional History 
(3d ed.), page 558. 

22. Taswell-Langmead, English Constitutional 
History (3d ed.), page 327. 

23. 3 State Trials, 5 Charles 1, 1629, page 310. 

24. Taswell-Langmead, English Constitutional 
History (3d ed.), page 561. 

25. Ibid. at page 602 et seq. 

26. Ibid. at page 327. 

27. Bradlaugh v. Gossett, 12 L.R.Q.B. (1884) 271 
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28. 9 A. & E. 27 (decided in 1839). 

29. 38 L. J. Rep. N. S. 34. 
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Fact Against Fiction in Divorce: 





A Judge's Findings on a Serious Problem 


by William J. Palmer - 


® Starting ‘with no pet theories for which to rally support'’’ and merely ‘seeking 


facts for such interest and value as they might have for students and counselors", 


Judge Palmer gathered extensive data on the problem of divorce from 882 cases 


presented to him in his courtroom. The result is an interesting discussion. Judge Palmer 


concludes with a series of questions rather than answers, for he finds that the problem 


of divorce is really only part of the larger problem of human character and adjust- 


ments in human relationships. 





" Among those present in the court- 
room one morning was a clergyman 
of a church traditionally opposed to 
divorce. His presence made the morn- 
ing unusual, for the clergy, whether 
of one faith or another, seldom is 
represented among participants or 
spectators in court proceedings. 

I had taken the bench at nine-fif- 
teen to hear a few default divorce 
cases as a prologue to the day’s 
heavier work. A quick survey of the 
courtroom noted the clergyman. To 
me he was conspicuous not merely 
because of his distinctive habili- 
ments, but because his countenance 
was that of a holy man and of a 
thoughtful and intelligent one. 

When one-of the divorce cases 
was called, the clergyman stepped 
forward with the plaintiff-wife and 
was sworn as a corroborating wit- 
ness. After the plaintiff had testified, 
her counsel asked the clergyman to 
take the witness stand. He rose, 
walked to the witness chair, but 
paused for a moment before seating 
himself and addressed the court as 
follows (if not precisely in these 
words, with like meaning): 


Your Honor, as you know, my 
Church is very much opposed to di- 
vorce. I am fully in accord with the 
views of my Church. However, we do 
not profess to believe that divorce, in- 
sofar as its civil effects are concerned, 
is never justified, or that it never can 
be indicated by the facts of a par- 
ticular case as an appropriate pro- 
cedure to relieve an innocent party 
from unbearable conditions and civil 
burdens. Our belief, of course, is that 
even though the parties are civilly 
divorced, they are still married in the 
eyes of the Church, since we believe 
that the bonds of matrimony are in- 
dissoluble. I know the facts of the 
case now before the Court, and I 
know that for this woman divorce is 
a last resort and the only way out. 
Hence, I have consented to be a wit- 
ness in her behalf. 


Not long after the occasion just 
described, the scene was re-enacted 
in my courtroom by different actors 
and almost line for line in thought 
and effect. 


Both Cases Had 
a Common Factor 


Although two such occasions in 
twenty years and thousands of di- 
vorce cases make the incidents ex- 
tremely uncommon, there was in the 
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two cases a factor common to nearly 
all divorces. The clergymen saw it 
in the two cases because they knew 
the facts. That factor fits into the 
purpose of this article, which is to 
give precedence to experience and 
knowledge over popular ideas con- 
cerning divorce; and the incidents 
have been related only for that rea- 
son. It is common for those who are 
neither lawyers nor judges, who have 
not dealt with divorce firsthand, but 
who write and speak on the subject 
with some show of authority, to state 
or imply that divorce often is a light- 
hearted affair, resulting from trivial 
misunderstandings, minor  disap- 
pointments, easily correctible malad- 
justments, excusable thoughtlessness 
or premeditated design on the part 
of the persons who, with possible 
divorce already in mind, took a 
“fling” at marriage. We could be led 
to believe by some utterances on the 
subject that it is not uncommon for 
wife or husband to run to a lawyer 
and employ him for divorce after no 
more serious incitation than a stri- 
dent quarrel and caustic words at 
the breakfast table. 

It is possible, although doubtful, 
that the nature of the histories be- 
hind divorce cases varies widely 
among different state jurisdictions, 
but in relation to my own observa- 
tions in the hearing of thousands of 
such cases, mostly uncontested, I 
would say that what the clergymen 
saw in the two cases in which they 
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were witnesses, we judges and law- 
yers see in the great majority of 
divorce cases, namely, that divorce is 
a lasi resort and the only way out. 

Physicians, too, often have seen in 
the disasters of matrimonial ven- 
tures exactly what the clergymen saw 
in those two cases and have advised 
divorce as the only way out. True, 
exceptions are intermittent; but di- 
vorce in most cases is the necessary 
climax or perhaps the denouement 
of drab and genuine tragedy, the end 
of a trail that has led one or both 
parties through profound grief and 
destructive physical and mental suf- 
fering. 


Changing the Laws 

Will Not Solve the ‘Divorce Problem" 
To think clearly about divorce, it is 
necessary to distinguish between 
what is only an effect, the legal pro- 
ceeding of relief, and the cause—con- 
ditions created by the conduct of 
husband or wife or both that impel 
them to seek the “only way out”, the 
relief, such as it is, which the law 
authorizes. When we make this dis- 
tinction, we realize that what is com- 
monly called the “divorce problem” 
never can be solved or alleviated 
merely by changing the laws, and we 
gain a more nearly correct concep- 
tion of the place in society of the 
legal procedure of divorce. We real- 
ize that it is a safety valve, and that 
without it thousands of persons who 
now are living free and reasonably 
useful lives otherwise would be in 
graves, jails, sanitariums and asy- 
lums. 

At this point the reader ought to 
be informed that I who write this 
article am not an “expert” or a “‘spe- 
cialist” or even a “practitioner” in 
marriage counseling or in litigation 
involving domestic relations. There 
may be one advantage to the reader 
in this lack of “authority” and pres- 
tige. In recording and assembling 
the data shortly to be presented, I 
have had no pet theories for which to 
rally support. I have endeavored to 
be as a modest scientist seeking facts 
for such interest and value as they 
might have to students and coun- 
selors of many professions. 

In our court, a very large one, we 
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believe that the work of hearing 
divorce trials ought to be distributed 
among all judges engaged in civil 
trials, rather than that any few 
judges be burdened exclusively with 
such litigation. The great majority 
of divorce cases are not contested. 
But because the state theoretically is 
a party to every marriage and to 
every divorce, even in a default case 
evidence must be presented to prove 
plaintiff's right to the requested 
relief. Furthermore, our law forbids 
granting a divorce upon the testi- 
mony of only the plaintiff. That 
testimony must be corroborated by at 
least one other witness, not in every 
detail, but in the essentials of a 
cause of action and as to plaintiff's 
residence, from which the court de- 
rives its jurisdiction. Each of our 
judges engaged in civil trials hears 
his share of these default cases, an 
average of at least two a day for each 
such judge, who calls them at nine- 
fifteen in the morning. At ten 
o'clock, he takes up his “regular” 
trial work, contested litigation, 
which may be any of various kinds 
of legal controversy and of widely 
varying duration, some trials con- 
tinuing for weeks and months. Thus, 
in merely trying his share of default 
divorce cases, a judge of our court 
will hear thousands of such cases 
over a number of years. 

For a considerable period, long 
enough to obtain a truly represen- 
tative “sampling” of divorce litiga- 
tion, I recorded data concerning 
each such case tried in my court. 
When these data were assembled and 
collated, they showed a coverage of 
882 cases, reported successively just 
as they came to trial. Furthermore, 
they were fairly representative of 
human beings from all sections of 
the United States. People do not 
come to California merely to obtain 
divorces, but they do keep coming 
in a never-ending migration to estab- 
lish permanent residence. The rea- 
son why they do not come merely for 
the purpose of divorce, as they go to 
Nevada, for example, is that our 
law requires a residence in Califor- 
nia for one year before a person may 
file an action for divorce, and pro- 


vides further that the first judgment 
to be entered after trial shall be only 
an interlocutory judgment, which 
must be of record one year before a 
final judgment dissolving the mar- 


riage relation may be_ entered. 
Through that entire year following 
the entry of the interlocutory judg- 
ment the parties remain husband 
and wife, and if either were to marry 
someone else within that period, he 
would be guilty of bigamy. In Nev- 
ada, a residence of six weeks is suffi- 
cient not merely for giving the court 
jurisdiction, but for obtaining a final 
judgment severing the marriage tie. 
Set six weeks against two years and 
you understand why California is 
not a mecca for divorce seekers. Yet 
those who apply for divorces in our 
courts have come from and were 
married in many different parts of 
the world. 


The Modern 

“Melting Pot’ 

In recording significant data on the 
882 cases, I did not note the places 
of marriage of the parties, because 
at the time I attached no importance 
to such facts. However, shortly be- 
fore starting to write this article, I 
made a record of the places of mar- 
riage in 100 cases, noting them suc- 
cessively and using that number as 
a representative sample. Among the 
100 couples involved in the cases 
thus noted, only twenty-nine were 
married in Los Angeles County. This 
fact takes on significance in relation 
to the perennial migration to Cali- 
fornia when we consider that, before 
one may file a divorce action in the 
courts of this county, he must have 
been not only a bona fide resident of 
California for one year but also a 
resident of this county for at least 
three months. Another fact, how- 
ever, qualifies somewhat the signifi- 
cance of that number twenty-nine. 
Another twenty-six of the 100 couples 
were married in Arizona and Nev- 
ada, and I would deem it certain 
that a majority of them, and possibly 
nearly all, were California residents 
who went across the border for more 
romance or adventure or secrecy OF 
to combine a wedding trip and a 
honeymoon, or for hastily planned 
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marriages that California law would 
have delayed. Eight other couples 
were married in our state, but in 
counties other than Los Angeles. 
Eight couples were married in New 
York, four in Louisiana, four in Tex- 
as, two in Florida, two in Illinois, 
two in Utah and two in Mexico. One 
couple was married in Canada, one 
in Riga, Latvia, one in Munich, 
Germany, and one in each of the fol- 
lowing states: Colorado, Connecti- 
cut, Kansas, Maryland, Massachu- 
setts, Michigan, Minnesota, Missouri, 
Ohio and Oklahoma. 

A true understanding of the di- 
vorce statistics for Los Angeles 
County requires that the foregoing 
data be prominently in mind. When 
the number of marriages in the 
county is placed against the number 
of divorces, we should know that 
approximately 50 per cent of the 
divorces were granted to persons who 
were married in other states and 
countries of which they were resi- 
dents at the time, and we should ap- 
preciate the fact that their migration 
to our state has had the same effect 
on our burden of divorce as the 
general migratory movement of 
which they are a part has had on 
our burden of public doles and 
social welfare. Also, the data as to 
places of marriage show that the 
information now to be given applies 
to people from every section of the 
United States. The whole country 
has contributed to these results, and 
they reflect conditions that are gen- 
eral. A considerable number even of 
those married in Los Angeles County 
were born in other states, and I have 
no doubt that a majority of those 
born here were children of parents 
who came from New York, Iowa, 
Minnesota and other parts of the 
country. 


Most Plaintiffs 

Are Wives 

Of the 882 cases included in the sur- 
vey, wives were plaintiffs in 682 of 
them, slightly more than three- 
fourths of the total. Although this 
fact bears approximately the signifi- 
cance that it indicates, it does not 
precisely indicate the truth as to the 
burden of blame. Without doubt, 


the husband is the one more, chiefly 
or solely, at fault in a majority of 
matrimonial failures. On the other 
hand, occasionally in cases wherein 
the husband has been the one most 
unjustly injured, his last act of chiv- 
alry is to permit the wife to file the 
action for divorce, charging him 
with acts constituting grounds for 
divorce, to which charges he files no 
answer, thus allowing the wife to 
obtain a decree without contest. 
Also, the husband’s resort to liquor 
or profanity or sulking, or belittling 
and other offensive remarks, conduct 
that is obvious, easily describable, 
in a sense “tangible”, and thus easily 
depicted for divorce purposes, wheth- 
er or not excusable by anyone’s 
standards, may sometimes result 
from attitudes, neglect, coldness and 
continual subtle forms of conduct 
on the wife’s part, which, in its 
frequent daily components, each 
isolated, would not appear to justify 
permanent estrangement. 

Of the 882 plaintiffs observed, 287 
of them, nearly a third, were judged 
to be between 30 and 40 years of age, 
and 639, nearly three-fourths, were 
noted as being under 40. The fre- 
quently mentioned belief that the 
most “dangerous age” to marriage 
is when husband and wife are in 
their forties, or when she is in her 
forties and he is in his fifties, would 
seem to be a fallacy. As to age, the 
plaintiffs were classified in groups 
as follows: 


20 years of age and under 5 


Between 20 and 25 157 
Between 25 and 30 190 
Between 30 and 40 287 
Between 40 and 50 168 
Between 50 and 59 59 
60 years and over 16 


In nearly one-half of the cases, 
428, the parties had lived together 
for periods shorter than five years. 
In nearly three-fourths of the cases, 
the time together was less than ten 
years. As to duration of the homing 
effort, the cases grouped themselves 
as follows: 


3 months and under 44 
3 months to | year 95 
1 year to 5 years 289 
5 years to 10 years 200 
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10 years to 20 years 176 
20 years to 30 years 68 
Over 30 years 10 


As to a few racial groups which 
constitute a considerable part of our 
county’s population, ari effort was 
made to identify persons from such 
groups, with these results: Negroes 
were the parties in 53 cases, Jews in 
69, Mexican and Spanish in 59, with 
the remainder, whom I shall refer to 
broadly as white gentiles, counting 
701. These figures have significance 
only as they can be related to the 
relative numbers of persons consti- 
tuting corresponding racial sections 
in the county’s total population. It 
seems impossible presently to obtain 
exact data concerning the size of 
these racial elements. The best esti- 
mates I have been able to receive 
from reliable sources would appor- 
tion about ten per cent of the coun- 
ty’s population to each — Negroes, 
Jews and persons of Spanish descent. 
If these estimates are approximately 
correct, it would appear that these 
racial groups have a substantially 
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better record in the maintenance of 
marriage than do the people of the 
county generally. A university stu- 
dent considering these data urged 
that they needed qualification by 
statistics, not available, showing how 
racial groups compare as to the 
frequency of the incident of man and 
woman living together without bene- 
fit of ceremony and hence not need- 
ing legal divorce when they separate, 
and of the incident of separation 
without benefit of law, after legal 
marriage. 

Over half of the couples involved 
in the survey had no children. As to 
number of children, these are the 
facts in respect to the 882 cases: 


No child 480 couples 
One child 195 “ 


Two children 130 @ 
Three ? 48 2 
Four ‘4 17 ‘s 
Five ig 9 ig 
More than five 3 e 


Is Divorce a 

Respecter of Persons? 

A thoughtful effort was made to give 
the plaintiffs a cultural rating on a 
broadly divided scale delineating 
three classifications—ordinary, plus 
and minus. I would emphasize the 
fact that the notations in this bracket 
of data do not have reference to an 
attempted appraisal of moral stature 
or of what might be called the heart 
qualities or of elementary attributes 
of character such as integrity, cour- 
age and stoicism. The term “ordi- 
nary” was used to denote a broad 
band that embraced, I am sure, that 
influential American citizen, the 
“common man”, as he is visualized, 
if he is, by the political campaigner. 
If the evidence showed or the per- 
son’s appearance, manner, expressed 
concepts and use of language indi- 
cated a college education or its 
equivalent, or superior quality of 
intellect, personality or achievement, 
or the distinguishing marks of a 
cultural background, training or ex- 
perience, the person was given a plus 
rating. In some cases a minus mark 
seemed to be required in the service 
of truth. This is the score: ordinary, 
642, being nearly three-fourths of the 
total; plus, 180; minus, 60. It will be 
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noted that by these figures the “plus 
people” constituted 20.4 per cent of 
all the plaintiffs covered by the sur- 
vey. If we knew what portion of the 
total population of Los Angeles 
County is composed of such persons, 
we could form from the comparative 
data a fairly sound opinion as to 
whether or not the “plus people” 
as a class are doing any better in 
marriage than the ordinary folk. 

What manner of conduct de- 
stroyed the original love, illusion or 
infatuation and caused the parties to 
divorce themselyes in fact before go- 
ing to court to obtain the imprima- 
tur of law upon the divorcement? 
The figures that I shortly shall give 
will total more than 882, the number 
of cases observed in the survey, for 
the reason that in many cases the 
matrimonial failure had to be at- 
tributed not to one but to two or 
more causes. In more than a fourth 
of the cases, 233 to be exact, acts of 
violence, of physical maltreatment, 
had been committed, usually by hus- 
band against wife, covering a wide 
range in degree of severity—forceful 
and painful slappings; unrestrained 
punches with resultant bruises, black 
eyes, or the knocking out of teeth; 
kicking, pushing around and knock- 
ing down; and brutal beatings which 
required hospitalization of the vic- 
tims. 


In 225 cases, more than a fourth, 
the use of alcoholic liquor was identi- 
fied as a major contributing factor 
to or the sole cause of the destruction 
of those things that lend beauty and 
harmony to the temple of marriage. 
Often the excessive use of liquor ex- 
pressed itself in or united with vio- 
lence, and the effects of the former 
were what caused the descent of the 
man into brutality. 

Certain it is, too, that alcoholic 
liquor played a part, unidentifiable 
within the usual scope and purpose 
of court testimony, in the forming 
of many behavior patterns that made 
living together in the intimacy of 
marriage unbearable. Types of con- 
duct embraced within the foregoing 
statement will be mentioned later. 

In 366 cases, I noted as the sole or a 
major contributing cause “social in- 


competence”. We recognize many 
conditions of mind that we denote 
by the legal term “mental incompe- 
tence”. An amazingly large number 
of persons suffer from social incom- 
petence, the absence of those quali- 
ties of personality necessary to make 
intimate association reasonably com- 
fortable for all parties involved. A 
more descriptive and more signifi- 
cant term for many of the conditions 
indicated probably would be “the 
psychopathic I’. Persons classified as 
suffering from this condition exhibit 
a variety of traits and habits—ex- 
treme selfishness and thoughtless- 
ness; unfounded suspicions and false 
accusations; absurd jealousies that at 
times mount to control the mind and 
dethrone will and judgment; ab- 
sence of a sense of responsibility, 
laziness, willingness of husband to 
be supported by a working wife; re- 
pulsive use of profanity; vulgarity in 
a variety of forms; tyrannical or 
fussy surveillance over the other’s 
activities, the demanding of an ac- 
count for every minute and every 
penny; rudeness; untidiness, neglect 
of appearance, of personal effects, of 
household duties, or of meals; belit- 
tling, ridiculing, and embarrassing 
remarks both when alone and in the 
company of others; rudeness even to 
the other’s friends and guests; nag- 
ging, complaining, coldness, indif- 
ference, moodiness, sullenness; ex- 
treme possessiveness and domineer- 
ing; refusal to take wife to any 
places of amusement; refusal of sex- 
ual intercourse; caddishness and 
disagreeable eccentricities of variety. 
To avoid another general classifica- 
tion for only one specific instance, 
one case involving a sex deviate was 
included among the cases grouped 
under the caption “social incompe- 
tence”. 

In 165 cases, slightly less than 
19 per cent, it appeared that the sole 
or a major cause of the marriage 
dissolution was another woman; in 
76 cases, it was another man. Deser- 
tion, with its incident of nonsupport, 
was the only identifiable cause in 
78 cases. In only one case did it 
appear that money problems and 


(Continued on page 705) 
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A Public Prosecutor of Claims: 


Economy in Administrative Law Cases 


by Bernard Schwartz » New York University Law School 


® In this interesting article the author concedes that we never could adapt to our 


common law system of jurisprudence the French administrative practice whereby the 


judge endeavors to develop all the facts and to protect the rights of a litigant not 


represented by counsel; but suggests that perhaps we could profitably set up an 


official and independent ‘Public Prosecutor’ to represent litigants in the prosecution 


of their claims against the government on the theory that the state is greatly con- 


cerned in insuring correct decisions in administrative proceedings. The author feels 


that such a public “watch dog’ would both cut the cost of defending against unjust 


administrative action, and tend to diminish oppressive and illegal action by 


administrative agencies. 





# The common lawyer who seeks to 
examine the administrative law of a 
Continental country like France, as 
this writer has recently done, soon 
finds that it differs in many ways 
from the system with which he is 
familiar. In the Anglo-American 
world, cases involving questions of 
administrative law are decided by 
the same courts which administer the 
ordinary law of the land. In the 
French system, on the other hand, 
the law courts are barred from exer- 
cising a significant role in this field. 
Cases in which the administration is 
a party are decided by special ad- 
ministrative courts, wholly separate 
from the ordinary courts, with their 
own structure and procedure.! 

The common lawyer is quite prop- 
erly attached to the virtues of his 
own system of administrative law. 
He feels that control over adminis- 
trative action through the same in- 
stitutions that administer the ordi- 
nary law of the land, and on the same 
fundamental principles of justice, is 
an essential element of the rule of 


law. He tends to feel that he has 
little to learn from a system like that 
in France, whose very basis—control 
of administration by separate ad- 
ministrative courts—is wholly un- 
acceptable to him. Has not the 
public law of the common-law 
world proved itself in the centuries 
of Anglo-American constitutional de- 
velopment? With Dean Pound, the 
common lawyer has invoked the 
pragmatist criterion: “Our theory 
has worked—to adapt the answer of 
Diogenes, solvitur gubernando. Con- 
tinental European theories have pro- 
duced no such results.’’ 

It is, however, a mistake to assume 
that, because we reject the basis 
upon which the droit administratif 
is grounded, there is nothing that it 
can teach us. Thus, to take the ex- 
ample which will serve as the starting 
point for this article, the French 
system of administrative law has 
been able largely to solve a problem 
which is still most acute in the 


common-law world, namely that of 
the expense of litigation. 


It cannot be denied that the high 
cost of justice is one of the principal 
reasons why the Anglo-American 
courts have not been able to play as 
effective a role in the field of admin- 
istrative law as they otherwise might. 
Though not as formidable in this 
country as in Britain—where the old 
adage that the courts are “open to 
all, like the Ritz Hotel”, is still large- 
ly true—here, too, the cost of going to 
law constitutes a strong deterrent to 
the average citizen with a grievance. 
Especially is this true when the other 
party to the dispute is the adminis- 
tration, with well-nigh limitless re- 
sources at its disposal. 

The common lawyer who looks at 
the cost of litigation in the French 
administrative courts will find it 
difficult to assert the belief, which is 
so common in members of the legal 
profession, that great expense is 
inherent in judicial justice. The 
French citizen who seeks to have ad- 
ministrative action set aside by the 
Council of State, the most important 
of the administrative courts in 
France, is put to expense which 
would clearly be considered only 
nominal by Anglo-American stand- 
ards. In most cases, his total expenses 
amount only to about one dollar, if 
he succeeds in his action. If his peti- 
tion to set aside is denied, his ex- 
penses come to a little less than ten 





1. See Schwartz, *‘A Common Lawyer Looks af 
the Droit Administratif’’, 29 Can. B. Rev. 121 (1951); 
“The Administrative Courts in France’’, id., page 
381. 

2. Pound, Administrative Law 56 (1942). 
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dollars. Even bearing in mind the 
fact that these figures must be 
doubled or tripled to indicate their 
true meaning to a Frenchman, whose 
income is only about one-third that 
of the average American, they still 
represent amounts that are inconse- 
quential for one who seeks justice. 


The reason for the low cost of ad- 
ministrative-law litigation in France 
is to be found in the fact that most 
actions to set aside administrative ac- 
tion there are brought without the 
aid of counsel. In the common-law 
world, the right to appear personally, 
rather than through counsel, is 
availed of in only a very small mi- 
nority of cases. Litigants normally 
realize that the expense involved in 
being represented by counsel is a 
necessary one, if they are to present 
their case adequately to the courts. 
And this is particulary true in the 
field of administrative law, where the 
opposite party is the administration, 
with its veritable horde of attorneys 
to aid it. 

In France, the right to appear 
without counsel in actions to set 
aside administrative action is made 
use of much more frequently. In 
large part, this is due to the fact that 
the procedure before the French ad- 
ministrative courts is inquisitorial 
rather than adversary, as it is in 
Anglo-American courts. Under the 
inquisitorial procedure, the court it- 
self plays an active part in develop- 
ing the case. The judge’s role is not 
solely that of an umpire; he has a 
duty actively to inquire into the 
facts and legal issues upon his own 
motion and is not limited to materi- 
als presented by the parties. Under 
this type of procedure, there is much 
less scope for the attorney, whose 
role is reduced to an almost mechani- 
cal one. This means that the litigant 
who comes into the French Council 
of State without counsel is not in the 
almost hopeless position that his 
counterpart in the common-law 
world would be. If his case is not 
presented adequately, the court itself 
will seek to correct his errors. 

It is not suggested that the 
common-law world adopt the so- 
lution of the droit administratif 
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for the problem of the cost of 
administrative-law litigation. The 
French system has, in fact, solved 
that problem, but the French meth- 
od, under which actions to set aside 
administrative action can be brought 
successfully in the Council of State 
even though plaintiff is not repre- 
sented by counsel, can work as a 
practical matter only because the 
procedure in the French court is 
inquisitorial rather than adversary. 
Such procedure is wholly foreign to 
common-law concepts, and for an 
Anglo-American to urge its adoption 
in his own system is almost unthink- 
able. It is only where the judge him- 
self plays an active part in develop- 
ing both sides of the case, as in the 
French system, that the litigant can 
avail himself of the right to come 
into court without counsel. In the 
common-law world, where the judge 
decides solely on the basis of the 
case as it is developed by the parties, 
to appear without counsel is to risk 
almost certainly losing one’s case. 

What is needed in the Anglo- 
American system is an attempt to 
achieve the virtues of the French 
system of review of administrative 
action, in which the expense of se- 
curing review is reduced to a mini- 
mum, without importing bodily the 
inquisitorial procedure upon which 
it rests. Something along this line 
could be done by the establishment 
of an Office of Public Prosecutor in 
administrative law cases. A citizen 
who is adversely affected by admin- 
istrative action which he claims is 
illegal would file a petition with this 
Office. It would investigate his case 
and, if it determined that it was meri- 
torious, it would undertake suit in 
the courts to have the administrative 
action set aside. The proposal, in 
other words, is to place the prosecu- 
tion of cases against the administra- 
tion in the hands of a public official, 
just as their defense today is in the 
hands of public officials. 

Why, it may be asked, should the 
state assume the burden of prosecut- 
ing cases against the administration 
which involve only the interests of 
private citizens? The answer is that 
such cases do not involve only pri- 


vate interests. In the field of admin- 
istrative law, the interest of the in- 
dividual who brings the suit to 
review improper administrative ac- 
tion is not the only one which a 
favorable judicial decision vindi- 
cates. "The entire community has a 
vital concern in ensuring that il- 
legal action of the administration is 
not left untouched. If one private 
citizen has a_ grievance against 
another, his failure to take appro- 
priate legal action because of his 
fear of the costs of litigation leaves 
only him who is injured. But if his 
grievance is against the administra- 
tion because of its illegal action 
against him, the fact that he is de- 
terred from seeking judicial review 
has a much wider effect. An illegal 
administrative act has been left un- 
touched, and the interest of society 
in ensuring inflexible conformity to 
the rule of law is thus left unvindi- 
cated. 

The state has as great an interest 
in ensuring administrative observ- 
ance of legality as it has in ensuring 
the enforcement of the criminal law. 
And just as the state intervenes ac- 
tively in criminal law enforcement, 
so should it take affirmative action 
when complaint is made of illegal 
administrative action. The public 
prosecutor in administrative law 
cases should be an independent pub- 
lic officer; his compensation should 
be ample; he must be a competent, 
high-class type of lawyer; he should 
have necessary assistants and investi- 
gators; he should be as powerful and 
have the same official standing as the 
district attorney. An analogy exists 
in this country in the public de- 
fender who is appointed in some 
jurisdictions to defend criminal cases. 

In the criminal field, it is the state 
which is prosecuting and a public de- 
fender is provided to equalize the 
position of the private individual 
who cannot employ counsel. In the 
field of administrative law, it is 
the state which defends the validity 
of challenged administrative action. 
Should it not also appoint a public 
prosecutor to equalize the position 





3. Compare Goldman, The Public Defender 6 
(1919). 
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of the individual injured by adminis- 
trative action? 


The office of public prosecutor in 
the common-law world would per- 
form part of the role that is under- 
taken in the French system by the 
court itself, namely, that of actively 
developing the plaintiff's case. As 
such, the prosecutor would have to 
be given a discretion like that vested 
in a district attorney to determine 
whether a sufficient case of adminis- 
trative illegality exists to warrant his 
bringing an action. His position 
would be essentially that of legal 
watchdog of the administration, 
though it should be noted, he would 
be able to act only upon complaint 
by one adversely affected by adminis- 
trative action. Nor would his role 
be an exclusive one. Individuals who 
chose to do so would still be able to 
bring suits to set aside administra- 
tive action which injures them upon 
their own motion. 


The common lawyer who is con- 
cerned with the improvement of his 
system of administrative law must 
not hesitate in his efforts to reduce 
the expense involved in securing 
justice against the administration in 
our courts. In our system, the high 
cost of litigation has in most cases 
meant the practical preclusion ot 
judicial review of administrative ac- 
tion for those who do not have the 
necessary financial resources. The 
administration is thus in our system, 
all too often, in effect the only forum 
which is available to the individual 
who is adversely affected by its ac- 
tion. Even if review by the courts is 
theoretically available, the cost of 
courtroom litigation will normally 
deter the citizen from availing him- 
self of the judicial remedy. “The rule 
we announce ...makes a tyrant out 
of every contracting officer”, asserted 
Justice Douglas in dissent in a recent 
case* where the Court held that all 
review was precluded in a govern- 
ment contract case. But it is not 
generally realized that the high cost 
of litigation makes an equal unre- 
viewable tyrant out of every admin- 
istrative officer, except where the 
financial impact of administrative 
action makes it worthwhile to incur 


the expense involved in seeking ju- 
dicial review. 

Nor should it be assumed that the 
problem of the cost of administra- 
tive-law litigation will be solved only 
by the extension of programs of legal 
aid, however valuable they may be 
in dealing with many of its aspects. 
Legal aid deals with the problem of 
the indigent litigant. It does not 
touch the case of the solvent citizen, 
who is harmed by illegal administra- 
tive action, but feels that his injury 
is not great enough to warrant the 
cost involved in attempting to obtain 
judicial review. For the few Pyms 
and Hampdens who may emerge, 
ready to assume any burden to assert 
the principle of administrative le- 
gality, there is a whole host of ordi- 
nary men who are willing to subor- 
dinate the assertion of principle, if 
the cost to them is too great. 

As the most recent survey on legal 
aid in this country has aptly pointed 
out, there are advantages to be ob- 
tained through the creation of a pub- 
lic agency which cannot be secured 
by the ordinary legal aid program. 
“A distinct advantage of the public 
bureau appears to be that it carries 
with it less connotation of charity 
and takes on more of the character 
and prestige of a public service. It is 
generally better-known.” 

The objection will undoubtedly 
be raised that politics or graft or 
inertia would inevitably creep into 
the public prosecutor system and 
make it useless, if not harmful. The 
experience in this country with the 
office of public defender, which is the 
closest analogy to the type of office 
which is here advocated, shows, how- 
ever, that the proper devotion to 
duty can be achieved in a public as 
well as a private setting, if proper 
safeguards are observed. “There is 
no inherent reason why a Public 
Defender should not be as conscien- 
tious and as trustworthy a public 
official as the judge who sits on 
the bench.”6 


A more difficult criticism would be 
directed to the taking over by the 
state of a sphere which is today still 
almost wholly that of the private 
practitioner. But if the establishment 
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Bernard Schwartz, of the faculty of 
New York University Law School, was 
educated at the College of the City of 
New York, New York University, Harvard 


and Cambridge (England), receiving the 
degree of Ph.D. from the latter in 1947. 
He was admitted to practice in New York 
in 1945. He is the author of Public Law 
and the Executive in Britain, American 
Administrative Law and of articles in 
American, English, Canadian and South 
African legal periodicals. 





of an office of public prosecutor in 
administrative-law cases can be said 
to involve a socialistic element, it 
does so only in the sense that public 
prosecution in criminal cases does. 
There doubtless were complaints of 
state interference when the blood 
feud and other primitive methods of 
proceeding against crime were super- 
seded by direct enforcement in the 
King’s courts by his officers. Such 
public enforcement was nonetheless 
seen to be justified by the fact that 
society had at least as great an in- 
terest in securing enforcement of the 
criminal law as did the individuals 
against whom crimes were com- 
mitted. Does not society have the 
same direct interest today, in an era 
of ever-expanding administrative au- 
thority, in ensuring enforcement 
of the principle of administrative 
legality? 





4. 342 U.S. 98, 101, 72 S. Ct. 154, 156 (1951). 

5. Brownell, Legal Aid in the United States 97 
(1951). 

6. Id. at 146. 
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It should be stated in conclusion, 
that the proposal of a public prose- 
cutor in ‘administrative law cases, 
which has been advocated, is not one 
which is offered with anything like 
dogmatic conviction. It is put for- 
ward primarily with the hope of 
stimulating profitable discussion up- 
on the problem of the expense in- 
volved in administrative-law litiga- 
tion. The French system, has, as has 
been indicated all but eliminated the 
problem; but it has done so only by 


use of the inquisitorial type of 
procedure, which the common law- 
yer finds wholly unacceptable. The 
Anglo-American administrative law- 
yer must seek to attain the end al- 
ready achieved by the droit adminis- 
tratif, of inexpensive judicial review 
of administrative action, while avoid- 
ing the inquisitorial proced»re upon 
which the French solution 1s based. 
Nor should he hesitate merely be- 
cause the desired end can be attained 
only by means which are not exactly 


like those which have heretofore 
been tried in our legal system. ‘“The 
time is ripe for betterment. ... The 
law has ‘its epochs of ebbs and flow.’ 
One of the flood seasons is upon us. 
Men are insisting, as perhaps never 
before, that law shall be made true 
to its ideal of justice. Let us gather 
up the driftwood, and leave the 
waters pure.’? 





7. Cardozo, ‘‘A Ministry of Justice’’, 35 Harv. 
L. Rev. 113, 126 (1921). 


Results of Election for State Delegates 


® On June 27, 1952, the Board of 
Elections met at the Headquarters 
of the Association, canvassed the bal- 
lots, and announced the results of 
the balloting for State Delegates. 

There were nineteen jurisdictions 
voting in the election this year. In 
eighteen jurisdictions delegates were 
elected for the regular three-year 
term beginning at the conclusion of 
the next Annual Meeting of the As- 
sociation. In one jurisdiction a dele- 
gate was elected to fill a vacancy in 
the term expiring in 1952, and in 
another jurisdiction, for a vacancy in 
the term expiring in 1953. 

There were eight contests, namely, 
Colorado, Delaware, Idaho, Mary- 
land, Nevada, Ohio, Oregon and 
Utah. This is the largest number of 
contests in many years. 

Of the delegates elected, eleven 
succeed themselves, which is a smaller 
number than usual. Of the 15,399 bal- 
lots sent out, 6,856 were returned. 
This is the biggest percentage of votes 
which have been cast in an annual 


election for State Delegates. 
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Ballots Ballots Votes 
Jurisdiction Delegates Elected Mailed Returned Received 
Akansas Edward L. Wright 332 212 197 
Little Rock 
Colorado James A. Woods 570 364 198 
Denver 
Delaware William Poole 171 102 62 
Wilmington 
Georgia *E. Smythe Gambrell 725 361 327 
(Vacancy) Atlanta 
Georgia E. Smythe Gambrell 725 354 313 
(3 Year Term) 
Idaho E. B. Smith 132 113 63 
Boise 
Indiana Telford B. Orbison 928 438 423 
New Albany 
Louisiana Cuthbert S. Baldwin 799 378 350 
New Orleans 
Maryland William C. Walsh 940 752 417 
Minnesota William W. Gibson 796 378 344 
Minneapolis 
Nevada John Shaw Field 201 144 96 
Reno 
New Hampshire Louis E. Wyman 184 101 95 
Manchester 
New Mexico **Floyd W. Beutler 185 93 79 
(Vacancy) Taos 
New York Franklin E. Parker, Jr. 5290 1396 1324 
New York 
Ohio Waymon B. McLeskey 2097 816 473 
Columbus 
Oregon F. M. Sercombe 498 335 203 
Portland 
Rhode Island Henry C. Hart 219 124 114 
Providence 
Utah Franklin Riter 204 161 88 
Salt Lake City 
West Virginia Frank C. Haymond 403 234 217 
Charleston 
PENIS <6:.siu. severe bie 15,399 6,856 5,383 





*To fill vacancy expiring with adjournment of the 1952 Annual Meeting. 
**To fill vacancy expiring with adjournment of the 1953 Annual Meeting. 
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The Judge and His God: 


“We Are Not the Masters’ 





by Harold R. Medina + Judge of the United States Court of Appeals for the Second Circuit 


® Judge Medina is best known to laymen as the judge who presided at the trial of the 


eleven Communist leaders accused of conspiracy to overthrow the Government by 


force; to lawyers he has become a symbol of the American system of justice. In this 
short article, originally an address before the Church Club of New York, Judge Medina 
makes a persona! statement of his faith in God — a rare document in times when men 


are more wont to make speeches about their faith in the abstract ideals of “justice” 


or “freedom” or “security” without mention of the faith that man has always regarded 


as the most important of all. 





® While there is much in the Bible 
about judges, I do not recall any 
occasion on which a judge has been 
called upon to discuss the impact of 
religion upon the performance of 
the judicial function. Perhaps this 
is because this is an intimate matter 
—thoughts about which one is likely 
to keep to one’s self. In any event, I 
have chosen as my subject here to- 
night, “The Judge and His God”. 
If the subject has not been discussed 
before, it is high time that someone 
did so, for I rather suspect that my 
own experiences, which I am about 
to relate to you, are typical of most 
other American judges and doubt- 
less others, too. 

I suppose I am a more or less 
typical American. From boyhood I 
have had an implicit and unques- 
tioning faith, which I got when I 
attended the classes in the Episco- 
pal Church at Ossining, New York, 
in preparation for my confirmation 
when I was a boy at preparatory 
school. Like most other people I 
know, I wanted to be a better Chris- 


tian but, as I look back over the 
years, I find that I did comparatively 
little to put this wishful thinking 
into effect. 

As a law student and as a lawyer, 
I fought hard for what I thought 
was right and I had a deep and al- 
most passionate interest in the rules 
of law and the history of their devel- 
opment. They were the tools of my 
trade and I worked hard with them. 

It was not long after I became a 
judge that I began to feel a new 
sense of responsibility. It is some- 
thing very difficult to explain. It was 
not simply that I wanted to be right 
and that I took my duties seriously. 
There came a feeling that every- 
thing I did, even the decision of nice 
questions of interpretation of mere 
rules of procedure, was in some way 
becoming a part of a huge fabric 
which on the whole was part and 
parcel of the moral law governing 
mankind and which must of neces- 
sity be of divine origin. 

As I passed upon the credibility 
of witnesses and as I wrote my opin- 


ions and formulated my judgments, 
I gradually came to realize that I 
was weaving my small part of this 
huge fabric; and I knew that I would 
not perform my task aright unless I 
was constantly mindful of the fact 
that all these matters, large and 
small, would be mere futility unless 
I tried to make each one fit into its 
proper place in the moral law which 
governed all. 

Right here is the part that is 
difficult to explain. I was still reason- 
ing as a lawyer. The fundamental 
principles of law were the same. I 
was still manipulating the tech- 
niques of my profession as before. 
But there was some subtle force, the 
impact of which was new to me, 
which was spiritual in quality. It 
was as though someone were always 
watching me and telling me to make 
very sure that my rulings and my 
decisions were fundamentally right 
and just. 

You know we judges are the serv- 
ants of the people, as are all govern- 
ment officials in our particular type 
of democracy. But I think it will not 
be difficult for you to see from the 
things I have been telling you about 
that it didn’t take me very long to 
perceive that we judges are the serv- 
ants of someone else too. And I often 
think of that part of the Twenty- 
Second Chapter of the Gospel ac- 
cording to St. Luke, which follows 
immediately after those verses which 
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are so important a part of our com- 
munion service. I refer to the fol- 
lowing: 

24 And there was also a_ strife 


among them, which of them should be 
accounted the greatest. 


25 And he said unto them, The 
kings of the Gentiles exercise lordship 
over them; and they that exercise 
authority upon them are called bene- 
factors. 


26 But ye shall not be so: but he 
that is greatest among you, let him be 
as the younger; and he that is chief, 
as he that doth serve. 


27 For whether is greater, he that 
sitteth at meat, or he that serveth? 
is not he that sitteth at meat? but I 
am among you as he that serveth. 


Years ago I often heard Chief 
Judge Benjamin N. Cardozo, before 
he became an Associate Justice of 
the Supreme Court of the United 
States and while he was still Chief 
Judge of our New York State Court 
of Appeals, speak about humility. 
He was, indeed, a humble man. One 
could not fail to observe that. But 
the full effect of what he had to say 
about humility was not felt by me 
until-I was myself a judge and found 
myself struggling with forces too 
great and too complicated for me to 
fathom. I saw in a new light the diffi- 
culties which beset one in the search 
for truth and justice.This was par- 
ticularly true when I suddenly found 
myself in the vortex of the trial of 
the Communists in the midst of the 
play of great forces upon which, for 
all I know, the destiny of the human 
race may hang. Later it suddenly 
dawned upon me that some queer 
turn in the wheel of fate had singled 
me out, for the moment, to feel the 
impact of America’s love of justice. 
And the result was what must be in- 
evitable under the circumstances, 
that I found myself to be a small, 
indeed a very small and insignificant 
particle in the scheme of things. It 
has been an extraordinary experi- 
ence. 

Fortunately for me, I was taught 
to pray from so early a time that I 
cannot remember going to bed at 
night without saying my prayers. 
And only once in all these years have 
I failed to do so. I remember that 
occasion very vividly. It was my first 
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night in boarding school, when I 
was about fourteen years old. And in 
all the excitement of my room at 
school and my new roommate, and 
in the general bewilderment, I for- 
got to say my prayers. 

Well, in the course of time I be- 
came a judge. I need not tell you that 
the toughest part of the judge’s work 
is sentencing the people who are con- 
victed or who plead guilty to the 
various offenses. I had always won- 
dered what I should do if at the 
time of sentence some prisoner was 
impudent to me. It seems so clear 
that in the stress of such an occasion 
the judge should not mete out a 
greater punishment from some feel- 
ing of personal pique. 

One day this happened to me. 
Most of you probably do not know 
about it but the fact is that, with 
these millions of government checks 
that go out through the mail from 
day to day, many are placed in these 
mail boxes on the ground floor of 
walk-up apartment houses and tene- 
ments, and they furnish a constant 
temptation to people in distress or 
people of naturally predatory in- 
stincts. Most of the time they get 
caught and, as it is a federal offense, 
they come before the judges of my 
court. 

On this particular occasion a wo- 
man who, it was plainly to be seen, 
would soon become a mother, came 
before me, and I struggled away with 
the probation report and with ques- 
tions and so on, to see what I should 
do. She suddenly burst out and gave 
me a tongue lashing that was a 
work of art. After reflecting for a 
moment or two, I made up my mind 
that it would not be right to sentence 
her that day, and so, over her re- 
sounding protests, I put the matter 
off for a week. 

The following Sunday I was sit- 
ting in my pew of Saint James 
Church when the Rector, at a cer- 
tain point in the services, said that 
he would pause for a moment or two 
so that every member of the congre- 
gation could make a silent prayer in 
connection with whatever matter 
was troubling them. I do not remem- 
ber that having been done before, 


but I suppose it has. Anyway, I 
prayed for that woman just as hard 
and as fervently as I knew how; and, 
a day or two later, she was back there 
in court standing before me. I told 
her all about what I had been going 
through; I told her that I had prayed 
for her in church, just as I have been 
telling you. I shall not make a long 
story of it. But the outcome was that 
I gave her a suspended sentence and 
I do not think there is very much 
chance that she will be in my court 
or any other court again. 

I do not see why a judge should be 
ashamed to say that he prays for 
divine guidance and for strength to 
do his duty. Indeed, there came a 
time not so long after the incident I 
have just described, when I did the 
most sincere and the most fervent 
praying that I ever did in my life. 

I suddenly found myself in the 
midst of that trial of the Com- 
munists. It took me a long time to 
realize what they were trying to do 
to me. But as I got weaker and 
weaker and found the burden diff- 
cult to bear, I sought strength from 
the one source that never fails. 

Let me be specific. There came a 
time when, doubtless due to previous 
planning, one of the defendants was 
on the stand and he refused to an- 
swer a question, pleading a supposed 
constitutional privilege which ob- 
viously had no application. I gave 
him time to consult with his counsel 
about it; I held the matter in abey- 
ance over night to make sure that I 
was making no misapplication of the 
law, and then the next day, Friday, 
June 3, of the year 1949, I sentenced 
him to prison for thirty days, unless 
he should sooner purge himself of 
contempt by answering the question. 
Pandemonium broke loose. The 
other ten defendants and their law- 
ers, and many of the spectators, rose 
to their feet; there was a great shout- 
ing and hullabaloo, and several of 
the defendants started toward the 
bench. 

In all that excitement, I felt just 
as calm as I do now when I speak 
to you; I did not raise my voice over 
the tone which you hear me use now; 
and I singled out several of those 
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men, identified the language they 
were using, got it on the record, and 
sentenced each of them to imprison- 
ment for the balance of the trial. 

And I tell you, as I stand here, 
that my unguided will alone and 
such self-control as I possess were 
unequal to this test. If ever a man 
felt the presence of Someone beside 
him, strengthening his will and giv- 
ing him aid and comfort, it was I 
on that day. 

And so it was later and toward the 


end of August, when I finally left 
the courtroom one day and went to 
lie down, thinking that perhaps I 
should never go back. But, after ten 
or fifteen minutes, I was refreshed 
and I did go back; and I gained in 
strength from that moment on to 
the end. 

Perhaps someone will think it 
wrong for me to tell you these things. 
But I could not come to this gather- 
ing prepared to discuss the ordinary 
platitudes, or to hold forth on phi- 
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losophy or international affairs, 
about which I know nothing. It 
seemed better, particularly in these 
trying, difficult times, when each of 
us is worried, and each of us is trou- 
bled over this great country of ours 
that we love so well, to sound a note 
of comfort. 

After all is said and done, it is not 
we who pull the strings; we are not 
the masters, but the servants of our 
Master’s will; and it is well that we 
should know it to be so. 


Japan's Place in the Family of Nations 


by Kotaro Tanaka + Chief Justice of the Supreme Court of Japan 


® In this article, Japan's Chief Justice sets forth his faith in the United Nations in their 


struggle against the Marxists. Writing originally for Japanese readers, he answers the 


advocates of “peace at any price” who would yield in any real showdown with the 


Stalinists lest World War Ill destroy civilization. The piece first appeared in a Jap- 


anese monthly magazine, Kokoro, and was republished in the Nippon Times of January 


17, 1952. 





# The year 1952, as the first year of 
the coming into force of the Japa- 
nese peace treaty, enjoins on us the 
exercise of special care and exertion. 

The peace treaty signed at San 
Francisco is unprecedentedly gen- 
erous as one imposed on the van- 
quished who surrendered uncondi- 
tionally. It is truly a treaty of recon- 
ciliation and trust. This spirit of 
reconciliation and trust in the Allies 
has developed during the past six 
years of the Occupation which has 
been marked alike by generosity 
never before seen in history. This 
peace treaty embodies, in this sense, a 
creditable ending of the Occupation. 
But for the Occupation, a peace 
treaty of this sort would have been 
impossible. That the Occupation has 
become protracted and that there 
has been much delay in arranging for 
peace has had the favorable effect of 
furthering the Allied understanding 
of Japan and deepening their good 
will toward this country, culminat- 


ing in the conclusion of this generous 
peace treaty. 

We are not, of course, so unsophis- 
ticated as to assume that the Allies 
have been actuated solely by idealis- 
tic high moral motives all alone. 
Nor, on the other hand, do we be- 
lieve that the sole or the main motive 
which prompted the statesmen of 
America to play the leading part in 
concluding such a peace with Japan 
was their high appraisal of Japan’s 
strategic, political and economic util- 
ity value in the postwar internation- 
al situation in which the menace of 
Red imperialism has greatly in- 
creased. If motives underlying any 
action of individuals are admittedly 
very complex, a greater complexity 
of motives usually enters into any 
action of a state. This notwithstand- 
ing, I am ready to admit for many 
reasons that America was impelled 
to her attitude more by the high 
ideal of expanding Christian human- 
ism, pacifism and democracy to the 


whole world than by any utilitarian 
motives. 


Status Restored 

The peace treaty has restored Japan 
to a status of complete independence. 
But of even greater significance is 
the fact that it has admitted Japan 
into a community of nations. In 
view of the Soviet Union’s possession 
of the right of veto, Japan’s formal 
entry into the United Nations may 
not be effected in the near future, 
yet Japan is bound to act in all 
matters in conformity with the spirit 
of the United Nations Charter. Ac- 
cordingly, for all practical purposes, 
Japan has assumed both rights and 
obligations toward the United Na- 
tions. 

But, as the history of the recent 
San Francisco Conference shows, the 
community of nations to which 
Japan now belongs does not cover 
the entire world; the Soviet Union 
and its satellite countries are not 
of the number. That is to say, Japan 
has got to join one of the two rival 
worlds. 


Force Necessary 

War against aggression is none other 
than the use of force for the purpose 
of maintaining order and vindicating 
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justice in the world. In a word, it 
is meant to uphold the rule of law in 
the international community. 

For the vindication of law the ex- 
istence and use of force is thus nec- 
essary in the international commu- 
nity as in the national community 
In fact, if the use of force is recog- 
nizable in the national community, 
there is no reason why it should not 
be recognized in the international 
community. 

Where law rules, order is main- 
tained and anarchy ruled out. The 
rule of law admits of no wolfishness 
of one toward another. It brings 
about peace between individuals. We 
are apt to interpret peace as an idea 
confined to international relation- 
ships, but, as a matter of fact, peace 
is an idea common to all kinds of 
social life and accordingly common 
to all kinds of laws. If our desire of 
peace in international relations is 
particularly intense, it is because 
anarchy has‘ wrought havoc with 
such relations too often in the past. 

Order (peace) is, however, not 
infrequently feudalistic in character 
and, as such, deserves condemnation, 
or it is sometimes created by self- 
seeking dictators or by a coterie of 
tyrannical leaders. We do not desire 
such order to be established in which 
human dignity and fundamental hu- 
man rights and freedoms are set at 
naught. In some extreme case, we 
should have to risk our lives in order 
to gain liberty, as is eloquently ex- 
pressed in Patrick Henry's cele- 
brated words. 

We desire peace most ardently, 
but we should not on that account 
submit meekly to international brute 
force. Should such brute force be 
brought to bear upon us, we must de- 
fend ourselves by resisting it reso- 
lutely in the name of justice. If, in 
such a contingency, we find ourselves 
not strong enough to cope with the 
situation, we need not be ashamed of 
calling in the aid of other countries. 
‘To defend ourselves against interna- 
tional lawlessness is not a matter 
concerning ourselves only. To neg- 
lect self-defense is tantamount to a 
toleration of lawlessness. It amounts 
to passive cooperation with the 
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forces operating to destroy the order 
of the world. 

Self-defense is an obligation any 
country owes not only to itself but 
to the international community as a 
whole. 


Basis of Peace 

We do not endorse the fatalistic view 
that war is unavoidable. It is true, 
as the UNESCO Charter asserts, that 
wars begin in the minds of men, and 
no effort should be spared to rid the 
world of wars, but if, in spite of all 
these endeavors, aggression survives, 
war must inevitably be made on it. 

If the theory of peace at all costs 
were accepted, it would be difficult 
to justify either the war waged by 
the Allies to crush the inordinate 
scheme of Hitler, Mussolini and 
Tojo for world domination or the 
present action of the United Nations 
forces against the North Korean and 
Red Chinese armies. We wonder 
whether Japanese exponents of such 
a theory mean to claim that the 
Japanese people or South Korea 
ought to have meekly suffered en- 
slavement at the hands of the Tojo 
militarists or Red imperialism. 

Peace must essentially be founded 
on justice and common weal. Peace 
of a sort exists even under totali- 
tarian despotism, but such a peace 
is but an ominous silence enforced 
at the point of the sword. 

By signing and ratifying the San 
Francisco Peace Treaty Japan has 
definitely aligned herself with one of 
the two rival worlds which are an- 
tagonistic to each other in their out- 
look on the world and in their 
political ideas. Since we, the Japan- 
ese people, have pledged “our na- 
tional honor” to pacifism and democ- 
racy enunciated in the new Consti- 
tution, it behooves us to be faithful 
to the United Nations and UNESCO 
which are identical with the Japan- 
ese Constitution in spirit. 

Advocates of an over-all peace 
treaty, deploring this state of affairs, 
take exception to the new peace 
pact, but they should stop to con- 
sider why and by whom over-all 
peace was rendered impossible. Be- 
fore attacking America, their critical 
eye ought to be directed to the 


character and policy of the Soviet 
Union. 


Barring those who are bent on 
turning Japan into a Soviet satellite 
or those who are prone to leave 
Japan open to encroachment by Red 
imperialism, a fairly large number of 
the advocates of over-all peace are 
obviously actuated by the motive of 
averting war by all means, appre- 
hending, as they do, that, should 
World War LI be precipitated, it 
might prove destructive of mankind 
and its culture because of atomic 
weapons which would surely be em- 
ployed in it. It is, of course, very 
natural that all people, the Japanese 
people especially, should revolt 
against the bare thought of being ex- 
posed to the horrors of war again, 
but such feeling, natural though it is, 
must be weighed against reason. 


Persist in Belief 
Non-Communist advocates of over- 
all peace persist in their belief in the 
possibility of neutrality between the 
two worlds. But it must be kept in 
mind that the problem is by nature 
ethical, not political. Our choice 
lies between a dark world in which 
truth is distorted, man is enslaved, 
people are deprived of the freedom 
of speech, the freedom of conscience 
and the freedom of political associa- 
tion, secret trials are held and chil- 
dren spy on their parents and the 
other world in which human rights 
and freedoms are guaranteed not by 
the letter of the law only but are 
protected in actual practice also, 
though there may exist therein a 
certain degree of social inconsistency 
attendant on capitalistic economy. 
So long as we remain faithful apos- 
tles of the new Constitution, our 
choice is quite obvious. We must 
needs align ourselves with the group 
of nations adhering staunchly to the 
United Nations Charter which, in 
fundamentals, is identical with 
Japan’s new Constitution. 
Advocates of neutrality are ones 
who either fail to recognize or are 
skeptical of distinction between jus- 
tice and injustice and between good 
and evil or ones who, if they recog- 
nize it, possess no strong sense of jus- 
(Continued on page 675) 
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® What manner of city is this San 
Francisco to which you are coming 
in September? What makes it differ- 
ent from other cities? ; 

It is not a new city as Western 
settlements go, for it was founded in 
1776, the year of the Declaration of 
Independence, when the padres built 
the mission church that still stands, 
(albeit “restored” to some extent) in 
the old cemetery. There lie in the 
oubliettes of death gentry of old 
Spain alongside rougher characters 
of the pioneer period. The city bears 
a saint’s name and rates a sonorous 
mouthful. The profane diminutive, 
“Frisco”, is a familiarity proclaiming 
the insensitive outlander. 

Few recall that the Russians once 
vied with the Spaniards to colonize 
California and the southernmost 
Russian post, Fort Ross, (local for 
“Russ” or “Russia’), only about 
ninety miles to the north, is pre- 
served as a historical monument. 
How different might San Francisco 
and history have been if the Span- 
iards had let the Russians beat them 
to the Bay! 

The tradition and the culture of 
San Francisco stem from the Spanish. 
When the pioneers came in quest of 
gold they fell into Spanish ways 
while acquiring gradually the Span- 
ish ranchos. This was never a Zenith 
City, dominated by Babbitts. There 
were always vital groups fostering 
music, art, literature and the drama. 
Mark Twain, Bret Harte, Robert 
Louis Stevenson and many later 
writers of prose and poetry, actors 
and actresses celebrated nationally 
lived and worked here, and helped in 
molding the metropolitan character 
of The City, as old-timers in Califor- 
nia called it. And it is still The City 
though Los Angeles has swollen to 
thrice its size. Indeed, if today you 
were to ask at a railroad station win- 
dow in Los Angeles for a ticket to 
“The City” any seasoned agent 


The San Francisco That Is 


, Chinese 


would know you meant San Fran- 
cisco, and would envy you. 

This is a cosmopolitan town. 
Earthquake and fire ravaged but did 
not change it. Chinese coolies were 
brought early from Canton to build 
the Central Pacific Railroad and 
afterward settled in San Francisco. 
Merchants came to serve the growing 
population. Chinatown 
grew into a small city in itself. It 
prospered. A second and third gen- 
eration came along, were educated 
in American ways, abandoned the 
hair-do and the raiment of old 
China, but still Chinatown retains 
the colors, the food, many of the ways 
of life, though not the odors, of the 
Orient. 

Italians arrived in great numbers 
to plant vines and make the wines so 
favored by the climate of neighbor- 
ing counties. They worked and saved 
and they too had their part in creat- 
ing the spirit of San _ Francisco. 
“North Beach” is the populous and 
picturesque Latin Quarter of the 
city. Its restaurants are numerous, 
many are good and some famous. 
From the Italian section have come 
not a few of the leaders of the city’s 
life. You can sit in Washington 
Square on a Sunday morning and 
hear nothing spoken but Italian and 
Chinese. 

From early days there was a 
French colony of distinction which, 
though there never was a French 
quarter, was and is an integral and 
influential factor in the spirit which 
is San Francisco. Their influence is 
seen in many aspects of the city’s life; 
not the least of which are the numer- 
ous restaurants where the French cui- 
sine caters to the cultivated appetite 
of a population that knows food and 
wine. 

About the time of the discovery of 
gold in 1848 the flood of immigra- 
tion from Ireland was on its way to 
America and much of it joined the 





gold rush from all the world, coming 
across the plains or via Panama. The 
Irish have been as powerful an in- 
fluence in San Francisco as in New 


York or Boston. For a generation the 
Democratic Party was dominated by 
two factions that never mixed: the 
Irish and the Confederates who came 
here after the Civil War; the Chiv- 
alry and the Shovelry as they were 
called. ‘The Shovelry had the votes 
but the Chivalry got the offices. I am 
speaking of a time that is no more. 
Out of this welter of cultures, 
creeds and blood strains, came a 
unique city: a city of clubs, art gal- 
leries; a famous symphony, an opera 
house that is one of the noblest in 
the world; a “colony” of artists, some 
of much talent; cathedrals, churches 
and synagogues, (the Jewish element 
is an important influence in the 
city’s culture) the Continental Sun- 
day and a tolerance and friendliness 
born of knowing one another. We 
have skyscrapers, of course, great in- 
dustries, marvelous shops, hotels of 
every class and many of them; night 
clubs, all the familiar structures and 
services of a large American seaboard 
city, complete with an enlightened 
Chamber of Commerce, and a good 
and competent municipal govern- 
ment not too austere for human na- 
ture’s daily food. There is the Civic 
Center, composed of monumental 
public buildings grouped about a 
plaza. There are the cable cars, first 
invented and built here, and still 
here, climbing the city’s hills, losing 
the taxpayers’ money, but protected 
by sentimentalists who will not let 
them die. There are the two cele- 
brated bridges, one spanning the 
Golden Gate, the other the beautiful 
bay of San Francisco, connecting the 
hilly sand spit on which the city 
stands with Oakland, the growing in- 
dustrial city that is also the home of 
commuters seeking more space and a 
milder climate than the limited area 
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and the boisterous trade winds and 
the cooling high fogs of the metropol- 
itan town allow. But you need not 
fear the wind and the fog. We like 
them and so will you. So also do the 
flowers which thrive and abound. 
One early inhabitant you will not 
meet: the famous indigenous San 
Francisco flea, pulex irritans, whose 
habitat was the wind-blown sand, 
now covered with the steel and ma- 
sonry that compose his mortuary 


Yellowstone Regional Meeting, June 17-20 


= By every standard of success, the 
Regional Meeting in Yellowstone 
Park, June 17-20, was a good one. 
The park itself, in the first days of 
the season, was fresh and uncrowded. 
Accommodations had been carefully 
planned months in advance. Pro- 
grams were soundly conceived, 
smoothly executed and well attended. 
Hundreds of lawyers and their wives 
were obviously delighted with the 
assembly sessions, and many com- 
mented upon the high quality of the 
technical institutes. 

As one speaker observed at the 
first assembly: “Bar meetings—local, 
state, regional and national—in re- 
cent years have come to be more than 
outings, delightful as such occasions 
may be. It is well that this is so, for 
never has the opportunity or need 
for high service on the part of the 
legal profession been so great as at 
the present time. No one who has 
examined the program laid out for 
this meeting under the leadership of 
William J. Jameson, of Billings, 
Montana, could doubt that the law- 
yers of this area are determined to 
meet their responsibilities.” 

The speaker was E. Smythe Gam- 
brell, of Atlanta, Georgia, a member 
of the American Bar Association's 
Committee on Regional Meetings, 
whose talk followed the invocation 
by the Reverend Hanford L. King, of 
Bozeman, Montana, and welcoming 
remarks by President Ernest A. Peter- 
son, of the Montana Bar Association, 
President A. Sherman Christenson, 
of the Utah State Bar, and Frank A. 
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monument. This was no verminous, 
crawling creature, but a clean and 
lively fellow of a noble nature like 
the falcon’s, who moved by leaps and 
bounds, and shared the best homes 
and the best blood of the town. He 


vanished with the sand. We shall not 
look upon his like again; but life can 
still be bearable without him: so do 
not stay away on his account. 

But when you come bring with 
you a willingness to be pleased, to 


Barrett, Governor of Wyoming. 

Speakers at the general sessions 
included President Howard L. Bark- 
dull; J. E. Hickman, of Dallas, Chief 
Justice of the Supreme Court of 
Texas; Robert G. Storey, of Dallas, 
a member of the Board of Governors 
and of the regional meeting commit- 
tee; Henry R. Luce, of New York, 
editor-in-chief of Time, Life and 
Fortune magazines, and Campbell C. 
McLaurin of Calgary, Justice of the 
Supreme Court of Alberta. Mrs. Joan 
Rosanove, of Melbourne, Australia’s 
only woman barrister, donned the 
robe and wig of the Australian Bar 
for a brief and charming talk, em- 
phasizing the “gratitude, affection 
and admiration” of her countrymen 
for America. 

President Barkdull, discussing 
“The Responsibilities of the Organ- 
ized Bar’, stressed the need for action 
against communist and socialist 
threats. He urged lawyers to make 
good use of the American Bar Asso- 
ciation’s brief on communism “to 
carry on the cold war in their own 
communities” against Kremlin de- 
signs. He also declared that, “It rests 
with lawyers themselves to prevent 
socialization of their profession by 
furnishing legal services to all citi- 
zens at a cost within their means.” 
Theodore Voorhees, of Philadelphia, 
Chairman of the American Bar As- 
sociation Committee on Lawyer Re- 
ferral Service, spoke on this plan “‘to 
prevent socialization”, reporting the 
excellent success of the Philadelphia 
Bar’s referral plan, established four 


understand, to enjoy. This is a hos 
pitable town and will do its best for 
its guests. We say as our Spanish Cali- 
fornians used to say to a guest: 
“This house is yours’. And we 
mean it, as they did, at least to the 
utmost limit of a reasonable extent: 
which means something short of a 
taxable donative intent and transfer 
of title. 
EusTAcE CULLINAN 


San Francisco, California 


years ago. 

“As Others See Us”, Chief Justice 
Hickman’s scholarly and humorous 
talk on the historic unpopularity of 
the legal profession, concluded that 
the American Bar has been at its 
best in times of crisis. “Lawyers 
could now be facing their finest 
hour’, he declared. “Conditions 
more critical than those of Revolu- 
tionary and Civil War days now con- 
front our nation. Heretofore lawyers 
have been privileged to speak for the 
freedom of a country; now they are 
challenged to speak for the freedom 
of the world.” 

His theme was echoed in a talk by 
the distinguished lay guest, Henry R. 
Luce, who also appeared at the Dal 
las Regional Meeting last year. 
Speaking on “Victory Through 
Law”, Mr. Luce declared that “If 
America succeeds once again in relat- 
ing its concept of the law to universal 
truth, it could start a prairie fire .. . 
even across the Russian steppes. . 
For there is in the hearts of all men a 
hunger and need for order, and a 
conviction that there is a law beyond 
time and place, a universal law in 
which each nation shares.” Such a 
prairie fire calls for “a conception of 
law as something far greater than 
the mere accidental product of clash- 
ing interests. ... Any great American 
conception of law must be rooted 
in religion.” 

Robert G. Storey, who discussed 
“The Growing Importance of Inter- 
national Law”, found democratic 

(Continued on page 694) 
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Need for New Headquarters Building 


=" Every attempt has been made 
throughout the present year to assist 
in the development of our organiza- 
tion. This includes Committees and 
Sections, their relationship to the 
Headquarters Office and to the mem- 
bership. Progress can be reported, but 
at many points the difficulty has been 
encountered that space limitations 
at 1140 North Dearborn Street, Chi- 
cago, stand in the way of any further 
expansion of activities and the addi- 
tion of personnel to the staff. 

Over a period of many years the 
scope of Association activities has 
been on the increase. The member- 
ship is greater than ever before, and 
new fields of activity are being added 
with each meeting of the Board of 
Governors and the House of Dele- 
gates. The place of the American Bar 
Association in the American scene 
is increasing in importance, with 
repeated indications that our voice 
is being heeded. 

Progress is being made in the di- 
rection of a new Headquarters Build- 
ing and a definite report on the sub- 
ject will be made at the Annual Meet- 
ing in San Francisco, just a little more 
than one month after your receipt of 
the present issue of the JOURNAL. 


Regional Meetings— 
Their Place in Our Program 


The opening of the Yellowstone 
Regional Meeting is six days subse- 
quent to the deadline for the present 
issue of the JourNAL. The indica- 
tions are clear, however, that Yellow- 


stone will be a distinct success, in 
the same class with Louisville. The 
principal problem confronting the 
local committee for the Yellowstone 
meeting is one of finding accommo- 
dations in the Park for the number 
of people who would like to go. 

It is safe to say that the place for 
Regional Meetings in the program 
of the American Bar Association is 
now assured, as a means of bringing 
home our work to the membership. 
Most of the persons attending Re- 
gional Meetings are unable to get to 
the Annual Meetings, but even those 
who go to both occasions have testi- 
fied that they find the regional 
gatherings well worth while. 

Many people have asked whether 
it will be possible to have a Regional 
Meeting in their area each year. This 
is something which eventually may 
come but for the present at least 
will not be possible in the light of 
available facilities and financial limi- 
tations. 


Plans for San Francisco Meeting 


Leaving the detailed announcement 
to the Advance Program, which 
should be in the hands of the mem- 
bers by August 15, I will only urge at 
this time that you plan if possible to 
attend the Annual Meeting of the 
Association in San Francisco during 
the week of September 15. The pro- 
gram of activities will keep you and 
your family busily engaged during 
the five days of the meeting, and the 
local committee in San Francisco is 
planning an unusual program of en- 





tertainment for the benefit of your- 
self and your family. San Francisco is 
an unusually interesting city to visit, 
as those of you will recall who at- 
tended the Annual Meeting there in 
1939. 


Retirement of Mrs. Ricker 


At the conclusion of the San Fran- 
cisco meeting, our Executive Secre- 
tary, Mrs. Olive G. Ricker, will re- 
tire, and the entire membership of 
the Association will regret to see her 
term of service ended. Mrs. Ricker 
enjoys the friendship and high re- 
gard of a great circle of lawyers in 
every section of the country, all of 
whom are deeply appreciative of the 
outstanding contribution she has 
made to the development and 
growth of the American Bar Associa- 
tion. I wish to pay personal tribute 
to Mrs. Ricker for her friendship 
and fine co-operation, and for the 
help she has given me throughout 
this year, including the making of 
complete arrangements and prepara- 
tions for the San Francisco meeting. 
The Godspeed of all of us goes with 
her, in the welcome leisure with 
members of her family in Maryland. 


Report of Travel 


During the past month I have ad- 
dressed the Ohio State Bar Associa- 
tion at its annual meeting in Cleve- 
land, taking unusual pleasure in 
meeting with the Bar of my own state. 
This was followed immediately by 
the sessions at Washington of the Ad- 
ministration Committee, the Board 
of Governors and the Council of 
the Survey of the Legal Profession. 
Without being able to remain for 
the American Law Institute I pro- 
ceeded directly to Prescott, Arizona, 
to address the Arizona State Bar. 
This was followed by talks to the 
bar associations of Columbus, Ohio, 
and Rochester, New York. The most 
recent trip has been to Miami, Flor- 
ida, with an address to the Florida 
State Bar and a commencement ad- 
dress to the graduating class of the 
University of Miami Law School. 
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a The State University Law School 
as a Ministry of Justice 


In this issue of the JOURNAL at page 637 there appears a 
timely article by Dean Roscoe Pound on “The State 
University Law School as a Ministry of Justice”. Dean 
Pound makes clear the urgent need for an impartial 
agency to conduct continuous competent research to 
advise legislators about the measures needed to improve 
the law. 

If a manufacturer of automobiles should be indiffer- 
ent to the need for research to improve his products or 
to correct the defects in his automobiles he would 
soon find his products off the market. The same should 
be true in the case of faulty legislation, but unfortu- 
nately it is not. 

In the case of faulty legislation we are likely to go on 
living with the defects indefinitely, or at least until 
some self-serving agency with sufficient political strength 
can force a change beneficial to itself. The change may 
be as harmful to other members of society as it is helpful 
to the advocates of the legislation, all because there is 
no impartial agency to make an advance study of the 
over-all effect of the proposal. Changes such as these 
put pressure on the courts to engage in general legisla- 
tion, a result as undesirable as the usurpation of the 
legislative function by the executive branch of the 
government. 

Whether the impartial agency should be the state 
university law schools or the privately endowed national 
law schools or the new legal centers or other groups, the 
need for research services is urgent. These services, as 
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pointed out by Dean Pound, should provide continuous 
comprehensive surveys to find leaks in the system of 
laws, correct badly working rules, and make the admin- 
istration of justice effective to deal with “‘newly asserted 
interests and expectations, arising from social and eco- 
nomic and mechanical development”. They should 
determine “how precepts and techniques in their appli- 
cation serve the purpose of justice”. 

Compared with the scientific and the medical schools 
the law schools are far behind in providing research 
services. Dean Pound’s proposal offers possibilities to 
all law schools with adequate financial support and 
qualified personnel to move forward in their contribu- 
tion to the furtherance of the administration of justice. 


a The Advisory Board of the Journal 


Each issue of the JOURNAL carries on the editorial 
page the names of the Board of Editors, whose members 
either are selected by the Board of Governors pursuant 
to Article IV of the By-Laws of the Association, or are 
officers of the Association who are ex officio members 
of the Board. Under the same article of the By-Laws 
the Board of Editors is authorized to create and select 
an Advisory Board of the JouRNAL; and the names of 
the Advisory Board are published on an early page in 
each issue. 

The Advisory Board of the JouRNAL (created at the 
suggestion of Judge William L. Ransom when he was 
Editor-in-Chief, as outlined by him in an editorial ap- 
pearing in the January, 1947, issue) has been set up 
with staggered terms; initially for one, two and three 
years, with subsequent replacements being for three- 
year terms. No member may have two consecutive terms 
on the Advisory Board. 

The selection of members of the Advisory Board is 
made by the Board of Editors of the JouRNAL at the 
Annual Meeting of the Association, for terms beginning 
with the adjournment of the Annual Meeting of the 
Association during which the member of the Advisory 
Board is elected, and ending with the adjournment of 
the Annual Meeting of the Association at which his term 
expires. The Board of Editors also fills all vacancies 
occurring during any term, either at a meeting, or by 
written ballot. 

It is the intent that the terms of one-third of the 
members of the Advisory Board, equitably distributed 
among the several states and territories, shall expire 
each year, as determined by the Board of Editors. The 
Board of Editors may, in its discretion, appoint aqddi- 
tional Advisory Board members for states and territories 
not now represented, or in addition to the present mem- 
bership from each state or territory. 

The functions of the members of the Advisory Board 
may be briefly outlined as follows: 

1. Regularly to scrutinize carefully each issue of the Jour- 


NAL and to furnish advice and criticism, when deemed 
proper by the Advisory Board member. 


2. From time to time, on request of the Editor-in-Chief, to 
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write an editorial on a subject of the Advisory Board 
member’s own selection. 


3. ‘To review. and appraise, at the request of the Editor-in- 
Chief, any articles or other material that may be sub- 
mitted by him for such review and appraisal. 

4. To bring to the attention of the Editor-in-Chief any 
matters occurring in the state or territory of the Advisory 
Board member which may seem to him worthy of the 
attention of lawyers at the national level. 


5. To bring to the attention of the Editor-in-Chief qualified 
writers on particular subjects that may have come to the 
notice of the Advisory Board member in his own state 
or territory, or elsewhere. 


6. To stimulate reading of the JourNAL by lawyers in his 
own territory by calling some of the interesting materials 
to the attention of his fellow lawyers, whether by corres- 
pondence, at meetings, or otherwise. 


~1 


. In short, by advice and assistance from each state or ter- 
ritory, to make the JouRNAL the best and most repre- 
sentative magazine possible for the legal profession. 

8. On the other hand, members of the Advisory Board are 
not asked to take part in the editing of the JouRNAL, 
nor will the members of the Advisory Board be collec- 
tively or individually responsible for its contents. 

The Board of Editors will hold a meeting at the An- 
nual Meeting of the Association at San Francisco in 
September to elect members of the Advisory Board in 
accordance with the plan. 





From Members of Our 


Editorials ADVISORY BOARD 











a Symposium on Federal Discovery 


At its September, 1951, meeting, the American Bar 
Association, through the Section of Judicial Adminis- 
tration, held a symposium on federal discovery. Judge 
Charles E. Clark, of the United States Court of Appeals 
for the Second Circuit, presided and among the par- 
ticipants were two United States district judges, a New 
York lawyer, a patent trial attorney and a representative 
of the Federal Rules Service. 

The underlying philosophy of granting full discovery 
is based on the principle that a lawsuit is a scientific 
inquiry to determine legal rights, rather than a game of 
skill or chance. Litigation should not develop into 
maneuvers of counsel which may bring about trials on 
unanticipated or immaterial issues. Fair decisions can 
be rendered only on true and clearly defined issues, the 
attainment of which requires full and equal oppor- 
tunity to learn the facts and legal theories involved. 

The attitudes of the majority of the participants 
appear to confirm the growing acceptance of discovery 
by Bench and Bar. Only one participant attacked the 
fundamental policy of discovery. The views of both 
United States district judges and the representative of 
the Federal Rules Service were wholly in accord with 
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the policy. The New York lawyer, while questioning 
the eflicacy of discovery in “big cases”, readily admitted 
its value in average litigation. The one attack on the 
basic policy of discovery was a claim that surprise is a 
salutary stimulus to diligent preparation. It is doubtful 
that the possibility of surprise will transform a slothful 
lawyer into a diligent lawyer, or that its elimination 
will cause a diligent lawyer to become slothful. More 
important, however, is the danger that surprise may 
bring about an unjust decision. 

The policy of full disclosure is a striking change from 
traditional theories of trial practice, and, like most 
departures from tradition, has provoked criticism. Dis- 
covery as it has developed under the Federal Rules and 
similar rules of state practice is a modern science in 
the law. This and other progressive rules have estab- 
lished that the science of law is not static. Improve- 
ments in its procedures are equally as important, al- 
though not so apparent to the physical senses, as the 
modern advances in the industrial and technological 
sciences. We of the Bench and Bar must keep pace with 
progress. Our failure to do so already has caused many 
to turn from courts to other less capable tribunals. 

BouiTHA J. Laws 


United States District Court 
Washington, D. C. 


= Support Your Association 


In the discharge of his professional obligations, the 
lawyer has a dual responsibility. He not only must serve 
the interests of his client, but he likewise has a duty to 
protect the public interest in the development and func- 
tioning of laws and in the operations of government as 
it affects the people. 

If individual liberty is to be protected through a 
government of laws and not of men—if a stable, free so- 
ciety depends upon the maintenance of law and order, 
then the advice of the lawyer to interpret the basic 
soundness and meaning of those principles is as neces- 
sary in the public interest as it was nearly 200 years ago 
when the voice of the individual lawyer in the meeting 
place and on the Commons guided public thinking and 
brought about such an understanding of those funda- 
mentals that it made possible the formulation of the 
Declaration of Independence and the creation of the 
Constitution. 

In the complexities of today’s society, the voice of the 
lawyer in the public interest is more necessary than 
ever. But we live in an age of organization and organi- 
zation is essential to effectiveness. Because of this the 
advice and leadership of the individual lawyer acting 
alone in the public interest is hardly noticed in opposi- 
tion to the clamor of effectively organized groups whose 
collective action is directed to the promotion of their 
own interests or to those other groups who offer to the 
public an apparent present advantage as an opiate to 
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dull sensibilities to the age-old encroachment of gov- 
ernment upon individual liberties. 

But if in this present need the voice and leadership 
of the lawyer, acting as an individual, is so much less 
effective, the public will need the voice of the organized 
Bar. The American Bar Association, in our highly or- 
ganized society, stands ready to uphold and defend the 
Constitution, to promote the administration of justice, 
to apply its knowledge in the field of law to the promo- 
tion of the public good and to serve the public interest 
by keeping the public advised with respect to its rights 
and the encroachment upon its liberties. Our Associ- 
ation is today carrying forward the lawyer’s professional 
obligation to the public. 

Public confidence in the leadership of the American 
Bar Association is increasing. If our Association is to 
continue to exercise effective leadership in the public 
interest, it must have adequate resources to finance its 
activities. It takes large sums of money to render effec- 
tive the leadership which it has now assumed. Within 
our membership there are hundreds of outstanding 
lawyers who are literally giving thousands of dollars’ 
worth of time in research and study to make the action 
taken by the Association in the public interest both 
wise and effective; but that time is largely wasted unless 
its product is communicated to the country at large. 
The regular dues required for membership in the Asso- 
ciation provide only a small part of the funds necessary 
to make the voice of the Association heard from one 


end of America to the other. 


To make available increased funds, the Association 
has provided sustaining and patron memberships, 
through which each member of the Association is able 
to measure the value of the Association to himself in 
the performance of his duty to the public and in the 
practice of his profession. Because the Association has 
taken from the shoulders of each individual lawyer a 
considerable portion of his responsibility to the public, 
it is our obligation as lawyers to measure its value to 
each of us in our profession. Fifty per cent of our mem- 
bership should maintain either patron or sustaining 
memberships. 

The American Bar Association is not asking for con- 
tributions to carry forward its work, but it is asking for 
each member to maintain a membership commensurate 
with what the Association is accomplishing for him in 
his profession. Not every lawyer can give of his time in 
the formation of policies, but he can implement the 
service of others; not every lawyer can become the 
medium of communicating the recommendations of the 
Association to the public, but he can become a patron 
or sustaining member and thus finance the work which 
the Association has lifted from his shoulders. 

Why not today measure the value of the Association 
to you and write for an application for a patron or sus- 
taining membership. 

W. E. STANLEY 
Wichita, Kansas 


The Obligation and Privilege of a Bar Association 


Wat is the obligation and the 
privilege of our State Bar Association 
in these times? The answer is very 
simple. It is the performance which 
presents difficulties. 

Lord Bacon said about us: 

I hold every man a debtor to his 
profession, from the which, as men of 
course do such to receive countenance 
and profit, so ought they with duty 
to endeavor themselves to be a help 
and an ornament thereto. 

I venture to add this: I suggest 
that high standards, hard work, dis- 
tinguished achievement, that even 
these in the imperishable words of 
Edith Cavell, these are not enough. 
The right conditions and the neces- 
sary implements are not enough. Says 
our own Robert Jackson: 

It is one of the paradoxes of our 
time that modern society needs to 
fear little except man, and what is 
worse, that it needs to fear only the 
educated man. 

As in times past, the world is des- 
perately in need of enlightened and 
unselfish leadership that must be 
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based on a code of religion and ethics As adults we have feared the evil and 


which champions the individual dig- 
nity and worth of man. 

Our way of life rests on the integ- 
rity of the individual. This is con- 
sistent only with respect for the rights 
and happiness of all other indi- 
viduals. 

And so we as lawyers are not to be 
satisfied with what we do and say 
either individually or as members 
of our associations unless we find 
ourselves equipped to answer these 
alternatives: 

1. Faith in God rather than mere 
nationalism. 

2. Peace or War. 

3. True democracy or a radical 
approach to human progress. 


1. Nationalism is a theory that 
can only bring war. Faith in God 
remains the one common denomi- 
nator throughout the world. As chil- 
dren we said and believed: 

Yea, though I walk through the 


valley of the shadow of death, I will 
fear no evil; for thou art with me. 


we have not believed that God is 
with us. 

2. Peace is an intelligent job and 
we must be prepared to find as much 
meaning and excitement in peace as 
in war. 

3. The choice between democracy 
and radicalism, be the latter pink or 
red or simon pure, is the choice be- 
tween the individual and the Soviet 
community. 

So to answer each of these alter- 
natives I propose as the obligation 
and the privilege of every lawyer 
and of our great Bar Association, in 
these and indeed in any times, the 
sin rule which the prophet Micah, 
who lived 700 years before Christ 
gave us— 

What doth the Lord require of thee 


but to do justly and to love mercy 
and to walk humbly with thy God. 


And may God help us to test our- 
selves on this score until the end of 
our days. Oris T. Brapitey. New 
York State Bar Bulletin. 
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Supreme Court Decisions 


ALIENS 


Statute Imposing Penalties for Alien’s 
Failure To Apply for Travel Documents 
After Issuance of Deportation Order 
Held Not To Be Invalid for Vagueness 


=" United States v. Spector, 343 U.S. 
169, 96 L. ed. Adv. Ops. 544, 72 S. 
Ct. 591, 20 U.S. Law Week 4251 (No. 
443, decided April 7, 1952.) 


Section 20 of the Immigration Act 
of 1917, as amended, contains provi- 
sions designed to expedite the depor- 
tation of undesirable aliens. The At- 
torney General is empowered to de- 
port an alien to any one of a series of 
specified countries, or, if deportation 
to any of them is impracticable, then 
to any country which is willing to 
accept the alien, and the Attorney 
General is granted powers of super- 
vision over aliens against whom de- 
portation orders have been outstand- 
ing for more than six months. Sec- 
tion 20(c) provides that any alien 
who “. . . shall willfully fail or refuse 
to make timely application in good 
faith for travel or other documents 
necessary to his departure . . . shall 
upon conviction be guilty of a fel- 
ony, and shall be imprisoned not 
more than ten years. . . .” An order 
of deportation was entered against 
Spector, an alien who had been in 
the United States since 1913, on the 
ground that he was a member of an 
organization advocating forcible 
overthrow of the Government. The 
district court sustained a motion to 
dismiss the two counts of an indict- 
ment returned against him that 
charged him with willfully failing 
and refusing to make timely applica- 
tion in good faith for travel or other 
documents necessary to his depart- 





Reviews in this issue by Roland L. Young. 


Review of Recent 


ure from the country. The court held 
the statute to be unconstitutionally 
vague and indefinite because it did 
not specify the nature of the travel 
documents necessary for departure 
nor indicate to which country or to 
how many countries the alien should 
make application. 


On appeal, the Supreme Court re- 
versed, Mr. Justice Douc.as speak- 
ing for the Court. He found the 
statutory scheme to be both clear and 
unambiguous, since it left the choice 
of a country first up to the alien him- 
self and then to the Attorney Gen- 
eral, and once the country was de- 
termined, the alien could satisfy the 
statute by making timely application 
for whatever documents that country 
required for his admission. He re- 
served judgment on the question, 
raised for the first time before the 
Supreme Court, that the statute was 
unconstitutional because it afforded 
the defendant no opportunity to 
have the court which tried him pass 
on the validity of the deportation or- 
der itself. 


Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice BLACK wrote a dissent- 
ing opinion. He expressed inability 
to find anything “clear or specific” 
in the language of the statute. 


Mr. Justice JACKSON, joined by Mr. 
Justice FRANKFURTER, wrote an opin- 
ion dissenting on the ground that the 
statute made an administrative order 
of deportation conclusive evidence of 
the alien’s unlawful presence in the 
United States and allowed no judi- 
cial inquiry into the correctness or 
validity of the administrative order. 

The case was argued by Robert L. 
Stern for the United States, and by 
John W. Porter and A. L. Wirin for 
Spector. 





George Rossman 


Editor-in-Charge 


ARMY AND NAVY 


Military Commission Held To Have Ju- 
risdiction in Murder Trial of Civilian 
Dependent Wife of American Airman 
Stationed in Occupied Germany 


= Madsen v. Kinsella, 343 U. S. 341, 
96 L. ed. Adv. Ops. 592, 72 S. Ct. 
699, 20 U. S. Law Week 4271 (No. 
411, decided April 28, 1952.) 


Yvette J. Madsen, a civilian de- 
pendent wife of a member of the 
Armed Forces stationed in Germany, 
was convicted of the murder of her 
husband under Section 211 of the 
German Criminal Code by a United 
States Court of the Allied High Com- 
missioner for Germany. The present 
case originated with a petition for a 
writ of habeas corpus filed with -a 
federal district court in West Vir- 
ginia where petitioner was confined 
in a federal reformatory. She con- 
tended that her confinement was in- 
valid because the court which con- 
victed her had no jurisdiction to do 
so. The district court discharged the 
writ and remanded petitioner to the 
custody of the respondent warden of 
the reformatory. (See 36 A.B.A.]. 
934; November, 1950.) The court of 
appeals affirmed. 

Mr. Justice BurTON, speaking for 
the Supreme Court, affirmed. In 
reaching his decision, he discussed 
the history of military commissions, 
such as the one that convicted peti- 
tioner, characterizing them as “com- 
mon-law war courts”, established by 
the President as commander in chief 
to administer justice in territory oc- 
cupied by the Armed Forces of the 
United States. He declared that Ar- 
ticle 15 of the 1916 Articles of War 
forestalled petitioner’s contention 
that only a court martial had juris- 
diction to try her for the crime of 
which she was accused. The 1916 Ar- 
ticles of War extended the jurisdic- 
tion of courts martial over certain 
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civilian offenders and over certain 
nonmilitary offenses, but Article 15 
provided that those articles “shall 
not be construed as depriving mili- 
tary commissions . . . of concurrent 
jurisdiction in respect of offenders 
or offenses that by the law of war 
may be lawfully triable by such mili- 
tary commissions. 7, 

Mr. Justice BurToN found that the 
Court of the Allied High Commis- 
sioner was designed to meet the 
needs of law enforcement in the 
American Occupied Zone of Ger- 
many and that those courts had been 
directed to apply the German Civil 
Code, largely as it was then in force, 
to both German and American civil- 
ians in the Occupied Zone. He found 
the fact that hostilities had ceased 
and that the government of the Oc- 
cupation Zone had passed from the 
control of the Department of De- 
fense to the Department of State to 
be immaterial. “The authority for 
such [military] commissions does 
not necessarily expire upon cessation 
of, hostilities or even, for all pur- 
poses, with a treaty of peace. It may 
continue long enough to permit the 
occupying power to discharge its 
responsibilities fully” he declared. 

Mr. Justice BLAcK wrote a dis- 
senting opinion in which he declared 
that, under the First Amendment, he 
thought petitioner had a right to be 
tried by a court created by the Con- 
gress. 

The case was argued by Joseph S. 
Robinson for petitioner, and by 
Robert W. Ginnane for respondent. 


CONSTITUTIONAL LAW 
Twelfth Amendment Does Not Forbid 
State Political Party from Requiring 
Candidate for Presidential Elector To 
Pledge Support of Nominee of Na- 
tional Convention 


® Ray v. Blair, 343 U.S. 214, 96 L. 
ed. Adv. Ops. 557, 72 S. Ct. 654, 20 
U.S. Law Week 4259. (No. 649, de- 
cided April 15, 1952.) 

This was a writ of mandamus to 
compel petitioner, the Chairman of 
the Executive Committee of the 
Democratic Party of Alabama, to 
certify respondent Blair as a candi- 
date for Presidential Elector in the 
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Democratic primary held May 6 in 
that state. Blair was admittedly qual- 
ified as a candidate except that he re- 
fused to pledge support to “the nomi- 
nees of the National Convention of 
the Democratic Party for President 
and Vice-President of the United 
States”. The pledge was required by 
the State Democratic Executive Com- 
mittee, acting under the power 
granted to it by an Alabama statute 
to determine who should be entitled 
and qualified to vote in the Demo- 
cratic primary election or to be a 
candidate therein. The Supreme 
Court of Alabama upheld grant of 
the writ of mandamus on the sole 
ground that the required pledge re- 
stricted the freedom of a Federal 
Elector to vote for his choice for 
President and was therefore void 
under the Twelfth Amendment. 
The Supreme Court of the United 
States reversed, speaking through 
Mr. Justice REEp. His opinion con- 
sidered the historical arguments 
raised and held that Presidential 
Electors are not federal agents, but 
act by the authority of the state, 
which in turn receives its authority 
from the Federal Constitution. “Nei- 
ther the language of Art. II, §1, nor 
that of the Twelfth Amendment for- 
bids a party to require from candi- 
dates in its primary a pledge of po- 
litical conformity with the aims of 
the party. Unless such a requirement 
is implicit, certainly neither provi- 
sion of the Constitution requires a 
state political party, affiliated with a 
national party through acceptance 
of the national call to send state 


delegates to the national conven- - 


tion, to accept persons as candi- 
dates who refuse to agree to abide by 
the party’s requirements.” In con- 
cluding that the Twelfth Amend- 
ment did not bar a political party 
from requiring the pledge to support 
the nominees of the National Con- 
vention, Mr. Justice REEp relied 
heavily upon the fact that, histori- 
cally, electors have been expected to 
support the party nominees and that 
in many states the names of the can- 
didates for elector do not even ap- 
pear on the ballot. 


Mr. Justice BLAcK and Mr. Jus- 


tice FRANKFURTER took no part in the 
consideration or decision of the case. 


Mr. Justice DouGLas joined in a 
dissenting opinion by Mr. Justice 
Jackson. In their view, the Consti- 
tution contemplated that electors 
would be free agents and powers or 
discretions granted to federal officials 
by the Constitution cannot “be for- 
feited by the Court for disuse”’. 

The case was argued by Marx 
Leva and Harold M. Cook for the 
petitioner, and by Horace C. Wilkin- 
son for respondent. 


COURTS 


Action Against United States in District 
Court Dismissed on Ground That Con- 
gress Withdrew Jurisdiction of Court 
After Commencement of Suit 


® Bruner v. United States, 343 US. 
112, 96 L. ed. Adv. Ops. 502, 72 S. 
Ct. 581, 20 U. S. Law Week 4236 
(No. 391, decided March 24, 1952.) 


This was a suit in the district court 
brought in 1948 by Bruner, a civilian 
fire chief at an army camp, to re- 
cover overtime compensation alleg- 
edly due for his services. Jurisdiction 
was based on the Tucker Act which 
gives the district courts concurrent 
jurisdiction with the Court of Claims 
over certain civil actions against the 
United States. At the time Bruner 
began his suit, the Tucker Act pro- 
vided that the district courts did not 
have jurisdiction “of cases brought 
to recover fees, salary, or compensa- 
tion for official services of officers of 
the United States. .. .” The district 
court entered judgment dismissing 
the suit on the ground that Bruner 
was an “officer of the United States” 
and that it had no jurisdiction. The 
Court of Appeals for the Fifth Cir- 
cuit affirmed. The Supreme Court 
granted a writ of certiorari to resolve 
a conflict on the question among the 
circuits. In 1951, after certiorari had 
been granted, Congress amended the 
Tucker Act so as to deny district 
courts jurisdiction over suits for com- 
pensation of “officers or employees” 
of the United States. 

The opinion of the Supreme 
Court, affirming the courts below, 
was delivered by the Curr JusTIce, 
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The opinion held that the 1951 
amendment, which made no provi- 
sion for reservation of jurisdiction 
over pending cases in the district 
courts, had withdrawn jurisdiction. 
“This rule—that, when a law confer- 
ring jurisdiction is repealed without 
any reservation as to pending cases, 
all cases fall with the law—has been 
adhered to consistently by this 
Court” he declared. The general 
saving statute (“. . . repeal of any 
statute shall not have the effect to re- 
lease or extinguish any penalty, for- 
feiture, or liability incurred under 
such statute. . . .”) was held not to 
be applicable, since the nature or 
validity of Bruner’s rights had not 
been altered. Congress had simply 
reduced the number of tribunals 
authorized to hear and determine his 
rights and the liabilities of the Gov- 
ernment, it was said. 

Mr. Justice BLack and Mr. Justice 
Douctas dissented without opinion. 

The case was argued by Denmark 
Groover, Jr., for Bruner, and by 
James R. Browning for the United 
States. 


CRIMINAL LAW 


Federal Statute Forbidding Sale of In- 
fluence To Obtain Government Jobs 
Held To Apply to Offices Authorized 
But Not in Existence at the Time of Sale 
" United States v. Hood, 343 US. 
148, 96 L. ed. Adv. Ops. 513, 72 S. Ct. 
568, 20 U. S. Law Week 4239. (No. 
426, decided March 31, 1952.) 
Defendants were indicted for vio- 
lation of 18 U. S. C. §215 which pro- 
vides penalties for whoever “solicits 
or receives, either as a political con- 
tribution, or for personal emolu- 
ment, any money or thing of value, 
in consideration of the promise of 
support or use of influence in ob- 
taining for any person any appoint- 
ive office or place under the United 
States... .” It was alleged that de- 
fendants conspired to obtain contri- 
butions in return for promises to use 
their influence to obtain appoint- 
ments in various governmental de- 
partments, including the posts of 
chairmen of county ration boards 
in three Mississippi counties. It was 
stipulated that no such offices were 


in existence at the time of the solici- 
tation or at any time thereafter up to 
the return of the indictment. Au- 
thority to create such offices, how- 
ever, had been granted to the Presi- 
dent in the Defense Production Act 
of 1950, well before the violations 
charged. The district court dismissed 
those portions of the indictment on 
the ground that the statute did not 
make it criminal to sell nonexistent 
offices or use influence in connection 
with appointments to them. 

On appeal by the Government 
under the Criminal Appeals Act, 18 
U. S. C. §3731, the Supreme Court 
reversed, speaking through Mr. Jus- 
tice FRANKFURTER. “The statute is 
plainly broad enough on its face to 
cover the sale of influence in connec- 
tion with an office which had been 
authorized by law and which, at the 
time of the sale, might reasonably 
be expected to be established” he 
declared. The rule that criminal 
statutes are to be strictly construed 
does not mean that legislation such 
as this “must be construed by some 
artificial and conventional rule” Mr. 
Justice FRANKFURTER said. 

Mr. Justice BLack, joined by Mr. 
Justice ReEEp, Mr. Justice DoucLas 
and Mr. Justice MINTON, wrote an 
opinion dissenting on the ground 
that sale of a nonexistent office was 
not covered by the statute and that 
the act should not be stretched “to 
cover conduct which is not prohib- 
ited on the theory that Congress 
would have done so had it thought 
about it”. 

The case was argued by Philip El- 
man for the United States, and by 
Ben F. Cameron for the respondents. 


SHIPPING 


“Both-to-Blame” Clause in Ocean 
Carrier’s Bill of Lading Held Invalid 
® United States v. Atlantic Mutual 
Insurance Company, 343 U. S. 236, 
96 L. ed. Adv. Ops. 569, 72 S. Ct. 666, 
20 U. S. Law Week 4265. (No. 450, 
decided April 21, 1952.) 

Petitioner, the United States, was 
the owner of the steamship Nathan- 
iel Bacon, operating as a common 
carrier of goods for hire. It collided 
with the Esso Belgium, damaging 
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respondent’s cargo which was aboard 
the Bacon. It was agreed in the dis- 
trict court that the collision was due 
to the negligent navigation of em- 
ployees of both ships and that the 
cargo owners were in no way at fault; 
that the Belgium, as one of two joint 
tortfeasors must pay 100 per cent of 
the damages suffered by the cargo 
owners; that the cargo owners were 
barred by the Harter Act, 27 Stat. 
445, and the Carriage of Goods by 
Sea Act, 49 Stat. 1210, from suing the 
Bacon directly for cargo damages; 
that the aggregate of all damages 
should be shared by the two ship- 
owners; that in computing the aggre- 
gate damages account should be 
taken of the cargo damages recovered 
from the Belgium by the cargo own- 
ers; and that the bill of lading issued 
by the Bacon to the cargo owners 
contained a “Both-to-Blame” clause. 
This clause, the validity of which 
was the sole issue before the Su- 
preme Court, required cargo own- 
ers to indemnify the Bacon for any 
amounts it lost because damages re- 
covered by the cargo owners from 
the Belgium were included in the ag- 
gregate damages divided between the 
two ships. The carriers’ owners had 
stipulated that the Belgium should 
pay two-thirds and the Bacon one- 
third of the total damages. The dis- 
trict court held the “Both-to-Blame” 
clause valid; the court of appeals re- 
versed. The cargo owners argued that 
the clause was void because it vio- 
lated a long-standing rule of law 
which forbids common carriers from 
stipulating against the consequences 
of their own or their employees’ neg- 
ligence. The petitioner contended 
that Section 3 of the Harter Act, as 
substantially re-enacted in Section 4 
(2) of the Carriage of Goods by Sea 
Act, provides a special statutory au- 
thorization permitting ocean carriers 
to deviate from the general rule. 
The opinion of the Supreme 
Court, holding the clause invalid, 
was delivered by Mr. Justice BLACK. 
After reviewing the legislative his- 
tory, he declared that “When Con- 
gress passed the Carriage of Goods by 
Sea Act in 1936, it indicated no pur- 
pose to bring about a change in the 
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long-existing relationships and obli- 
gations between carriers and shipper 
which would be relevant to the val- 
idity of the ‘Both-to-Blame’ clause”. 
He held that it would be anomalous 
“to hold that a cargo owner, who has 
an unquestioned right under the law 
to recover full damages from a non- 
carrying vessel, can be compelled to 
give up a portion of that recovery to 
his carrier because of a stipulation 
exacted in a bill of lading”. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. 
Justice Burton joined. In their view, 
the district court’s decision should 
have been affirmed in the light of the 
public policy, pronounced by Con- 
gress in the statutes, of exempting 
the carriers from liability for faulty 
navigation. 

The case was argued by James L. 
Morrisson for petitioner, by Leonard 
J. Matteson for respondents Farr 
Sugar Corporation, and by Cletus 
Keating, Edwin S. Murphy and 
Louis Gusmano for respondent Bel- 
gian Overseas Transport, S. A. 


WAR 


Ownership by Enemy Aliens of Usu- 
fructuary Interest in Stock of Foreign 
Corporation Held To Subject Corpo- 
ration’s Property To Seizure under 
the Trading with the Enemy Act 


® Uebersee Finanz-Korporation, A. 
G. v. McGrath, 343 U. S. 205, 96 L. 
ed. Adv. Ops. 517, 72 S. Ct. 618, 20 
U. S. Law Week 4241. (No. 178, de- 
cided April 7, 1952.) 


Petitioner, a Swiss corporation, 
brought this action in the United 
States District Court for the District 
of Columbia to recover American se- 
curities vested by the Alien Property 
Custodian in 1942. Petitioner 
claimed that it was not an enemy of 
the United States or an ally of an 
enemy. Ninety-seven per cent of pe- 
titioner’s stock was owned by one 
Fritz von Opel, who claimed to be a 
citizen of Liechtenstein. Von Opel 
acquired control of petitioner by the 
use of the proceeds of property trans- 
ferred to him in 1931 by his parents, 
citizens of Germany, who retained a 
usufructuary interest. The district 
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court found for the Custodian (see 
35 A.B.A.J. 329; April, 1949) and the 
court of appeals affirmed. 


The Supreme Court affirmed in 
part in an opinion written by Mr. 
Justice Minton. He noted that un- 
der German law a right of usufruct 
is an in rem right in property, which 
entitles its holder (1) to the enjoy- 
ment of the property, (2) to coposses- 
sion of it with the holder of the legal 
title, (3) to a voice in its manage- 
ment insofar as the usufructuary 
rights are involved, and (4) to pre- 
vent the sale or disposition of the 
property as a result of his right to co- 
possession. From the date of the usu- 
fruct agreement between von Opel 
and his parents, the property was 
actually controlled and directed by 
the parents, and the interest of Fritz 
von Opel was wholly subordinated 
to theirs. Declaring that Fritz merely 
held “the bare legal title and the 
right to 20% of the income from 
the property”, Mr. Justice MINTON 
held that “it is clear that petitioner 
for all practical purposes was, to the 
extent of 97%, largely owned, man- 
aged, used, and controlled by ...a 
national of Germany.” While Sec- 
tion 9(a) of the Trading with the 
Enemy Act permits one not an en- 
emy to recover vested property, the 
word enemy includes “all corpora- 
tions affected with an ‘enemy taint.’ 
Since we find petitioner to be so af- 
fected because of the direct and indi- 
rect control and domination by an 
enemy national . . . petitioner cannot 
recover under §9 (a).” He rejected a 
suggestion that there must be proof 
of actual use of the property for eco- 
nomic warfare against the United 
States before it could be vested, say- 
ing that the “crucial fact is not the 
actual use by an enemy-tainted cor- 
poration of its power in economic 
warfare against the United States. It 
is the existence of that power that is 
controlling and against which the 
Government of the United States 
may move.” 

The Court affirmed as to the pe- 
titioner, but vacated the judgment of 
the court of appeals in part and re- 
manded the cause to the district 
court for consideration of any appli- 





cation that might be filed on behalf 
of Fritz von Opel in view of the de- 
cision in Kaufman v. Société Inter- 
nationale, reviewed infra. 

The case was argued by Thurman 
Arnold for petitioner, and by James 
L. Morrisson for the respondent. 


WAR 


Nonenemy Stockholders of Enemy 
Dominated Corporation Held To Be 
Entitled To Intervene in Suit To Re- 
cover Property Seized by Alien Prop- 
erty Custodian 


® Kaufman v. Société Internationale 
Pour Participations Industrielles et 
Commerciales, S.A., 343 U. S. 156, 
96 L. ed. Adv. Ops. 522, 72 S. Ct. 611, 
20 U. S. Law Week 4254. (No. 172, 
decided April 7, 1952.) 


Acting under Section 5(b) of the 
Trading with the Enemy Act, the 
Alien Property Custodian vested the 
American assets of respondent So- 
ciété Internationale, a Swiss corpora- 
tion (commonly called “Inter- 
handel”). Interhandel sued in a fed- 
eral district court to recover the as- 
sets. The Custodian alleged that the 
company was dominated and con- 
trolled by officers, agents and stock- 
holders who were engaged in a con- 
spiracy with German nationals and 
the German Government to operate 
the company’s business in their inter- 
est while the United States was at 
war with Germany. Petitioners, 
American citizens, who own stock in 
Interhandel, filed a motion to inter- 
vene under Rule 24(a) of the Fed- 
eral Rules of Civil Procedure. They 
contended that they and other non- 
enemy stockholders had claims in 
the corporate assets which the domi- 
nant enemy group would not press 
in a manner that would adequately 
protect them. The district court de- 
nied the motion to intervene and the 
court of appeals affirmed. 

Mr. Justice BLAcK reversed, speak- 
ing for the Supreme Court. He de- 
clared that, under the 1941 amend- 
ment to the Act, the Custodian was 
authorized to seize and vest all prop- 
erty of any foreign country or na- 
tional, even that of friendly or neu- 
tral nations. He found, however, that 
“While Congress has clearly pro- 
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vided for forfeiture of enemy assets, 
it has used no language requiring us 
to hold that innocent interests must 
be confiscated because of the guilt of 
other stockholders.” He saw nothing 
in the legislative history of the 
amendment to require such a result. 
“Our holding is that when the Gov- 
ernment seizes assets of corporations 
organized under the laws of a neutral 
country, the rights of innocent stock- 
holders to an interest in the assets 
proportionate to their stock holdings 
must be fully protected.” This hold- 
ing was based on the Act, he added, 
not on any technical concept of de- 


Peace and Justice 
(Continued from page 664) 


tice and morality. None but rela- 
tivists can be neutral between justice 
and injustice or between good and 
evil. And skeptics alone are capable 
of a compromising attitude toward 
both. 

The problem of permanent world 
peace bears on evil rooted in human 
nature. Ought we, like Tolstoi and 
the Quakers, to be nonresistant 
against this evil? Must the use of 
force be regarded as criminal even 
when it is directed against evil? 

Seeing that human nature is im- 
mutable and that the advance of 
human moral consciousness is very 
slow, it is impossible to expect an 
early advent of Paradise on earth, 
no matter how hard we may en- 
deavor to bring it about. If in a 
highly organized national commu- 
nity robberies, thefts, frauds and all 
kinds of crimes are still rampant and 
are not likely to be rooted out in 
the near future, much less possible is 
it to expect an international com- 
munity which is still in an incipient 


rivative rights in the field of corpora- 
tion law. He rejected a contention 
that the nonenemy stockholders were 
limited to individual suits for money 
judgments against the Custodian. 
“. . . questions involved in disputes 
like this can be more appropriately 
resolved in the corporate actions au- 
thorized by §9 (a) than by resort to 
a multiplicity of separate actions” he 
declared. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice REED wrote a dissent- 
ing opinion in which the CHIEF Jus- 





stage of organization to be rid of 
buccaneering activities of some un- 
scrupulous states. In both domestic 
and international fields, therefore, it 
is incumbent on mankind to en- 
deavor to maintain moral order by 
combating evil influences, and to this 
end it is quite inevitable that force 
should be used. 


Will Remain Rivals 

The two worlds will probably re- 
main in rivalry for long. It must 
consequently be said that the United 
Nations has still many difficulties to 
contend with. To be faithful to it 
necessarily involves heavy sacrifices. 
It is axiomatic that the higher the 
ideal the heavier the sacrifices its 
attainment entails. Peace and free- 
dom are treasures too precious to be 
gained without sacrifice. 

The heavy sacrifices exacted from 
us by our militarists for years follow- 
ing the Manchurian Incident were 
for serving either misdirected ideal- 
ism or national egoism. Now, how- 
ever, we have before us a just and 
noble ideal. It is now possible for us 
to serve our country and the whole 
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TIcE and Mr. Justice MINTON joined. 
In their view, the Court’s decision 
imperiled one of the purposes of the 
Act by opening a loophole that 
would permit the withdrawal of en- 
emy and enemy-tainted assets from 
the pool established for indemnifica- 
tion of war damages and disregarded 
the “normal incidents of corporate 
responsibility”. 

The case was argued by Irving 
Moskovitz for petitioners, and by 
David Schwartz, John J. Wilson, 
William P. MacCracken, Urban A. 
Lavery and William W. Barron for 
respondents. 


of mankind at the same time. We are 
in a position to tread the right path 
free from restraint. All forces, both 
spiritual and physical, which were 
once exerted toward leading our 
country astray are not in themselves 
nefarious. The unfortunate thing 
was that they were not employed for 
the realization of right ideals. We 
are now able to use these forces for 
the fulfillment of the lofty mission of 
promoting world peace based on 
justice and common weal in collabo- 
ration with the nations who love 
peace and freedom. 


All signatories of the peace treaty 
expect a great deal of Japan in the 
matter of cooperating for the attain- 
ment of this mission. Should the 
Japanese nation by any chance suffer 
itself to be influenced by sentimental 
pacifism to the extent of playing fast 
and loose with the world of free 
nations it would lay itself open to 
the charge of breaking its pledge to 
the new Constitution. Nothing but 
national ruin can be the outcome of 
such an attitude of vacillation. At 
the present fateful conjuncture noth- 
ing is more harmful than skepticism. 
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Constitutional Law . . . contempt of 
Congress ... registered lobbyist's con- 
viction for refusing to supply Congres- 
sional committee investigating lobbies 
with names of purchasers of books dis- 
tributed by him to general public re- 
versed . . . committee not authorized 
to investigate ‘‘indirect’’ lobbying. 


® Rumley vy. U.S., C. A. D. C., April 
29, 1952, Prettyman, C. J. 

In a two to one decision the Court 
here held that the House Select Com- 
mittee on Lobbying Activities (Bu- 
chanan Committee) could not pun- 
ish for contempt of Congress appel- 
lant Executive Secretary of the Com- 
mittee on Constitutional Govern- 
ment (CCG) for his refusal to give 
the Buchanan Committee the names 
of persons who had purchased from 
the CCG books worth $500 or more. 
The CCG is an organization which 
publishes and distributes books and 
pamphlets, many of which criticize 
policies of the Roosevelt and Tru- 
man Administrations. Appellant, un- 
der protest, had registered under the 
Regulation of Lobbying Act. The 
Buchanan Committee was created by 
a House Resolution which read in 
part as follows: “The committee is 
authorized and directed to conduct 
a study and investigation of (1) all 
lobbying activities intended to in- 
fluence, encourage, promote, or re- 
tard legislation; ...”. In the course 
of its investigations the Buchanan 
Committee subpoened appellant and 
appellant appeared, stating that he 
was willing to produce everything 
the Committee requested except the 
names of the persons who had pur- 
chased books from the CCG. 

it was suggested that in asking the 
contested question the Buchanan 
Committee was seeking to ascertain 
whether the purchases of books were 
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a subterfuge for contributions 
which, under the Lobbying Act, 
must be reported. However, the 
Court believed that that point was 
not in the case since there was no re- 
fusal to produce financial records 
which would have been pertinent to 
the issue. 

The principal controversy, the 
Court said, was whether the publica- 
tion of books upon national issues is 
indirect lobbying designed to influ- 
ence the legislative processes through 
contact with the public and, there- 
fore, within the scope of the Bu- 
chanan Committee’s authorization 
to investigate “all lobbying activi- 
ties”. The Court first distinguished 
its decision in Barsky v. United 
States, 167 F. 2d 241 (1948), cert. de- 
nied, 334 U. S. 843, in which it had 
upheld a Congressional inquiry into 
the distribution of Communistic lit- 
erature. However, in that case Con- 
gress had been informed by the Ex- 
ecutive Department of the Govern- 
ment that Communism is a potential 
threat to the security of the country, 
and “For that reason, and for that 
reason alone, we held that Congress 
had the power, and a duty, to in- 
quire into Communism and_ the 
Communists”. The opinion declared 
that Congress has no power to 
abridge the fundamental freedoms of 
speech and press unless urgent neces- 
sities in the public interest require 
it to do so. In addition, the Court 
pointed out that Congress, as the 
representative of the people, derives 
its power solely from the people, and 
“As a representative it has no inher- 
ent authority to interfere with the 
thought or wishes of its principal 

.”. Thus, the Court concluded 
that even if there were no direct pro- 
hibition upon Congress such as the 
First Amendment “Congress would 
lack authority to abridge either pub- 


lic opinion or efforts to influence 
that opinion”. The Court was of the 
opinion that the term ‘ 
activities” in the House Resolution 
did not purport to convey power to 
investigate efforts to influence public 
opinion, but only power to investi- 
gate lobbying by direct contact with 
the legislators which, the Court 
stated, actually interferes with the 
free flow from the people to Con- 
gress of public views on legislation. 

The judgment of the District 
Court was reversed. 

Bazelon, C. J., dissented, stating 
that the Buchanan Committee was 
seeking to ascertain whether the so- 
called purchases of books and pam- 
phlets from the CCG were really dis- 
guised contributions intended as a 
device to evade the Lobbying Act. 
He also found that the majority's def- 
inition of “lobbying” was too re- 
strictive because it did not take ac- 
count of modern methods of lobby- 


ing. 


‘all lobbying 


Federal Food, Drug and Cosmetic Act 
... definitions and standards of iden- 
tity for bread established . . . chemical 
‘*softeners’’ which retard the staling of 
bread excluded from list of permitted 
ingredients. 


#® After holding hearings, and by 
virtue of the authority granted him 
in $401 of the Federal Food, Drug 
and Cosmetic Act, the Federal Secur- 
ity Administrator promulgated 
standards of identity for five leading 
varieties of bread; white, enriched, 
milk, raisin and whole wheat. How- 
ever, the polyoxyethylene types of 
“bread softeners” which make bread 
appear to retain its freshness for 
days after baking are excluded from 
the list of permitted ingredients be- 
cause their use could deceive con- 
sumers as to the age of the bread and 
the proposed materials had not been 





ac 


te 
th 
de 
0} 
di 


al 


d 









5 


LS 








adequately tested for their safety. 
The Atlas Powder Company, an in- 
terested person, filed exceptions to 
the order, but in a memorandum 
denying the company’s motion to re- 
open the record the Administrator 
discussed his reasons for the action 
(printed in 17 Fed. Reg. 4467). Atlas 
alleged that its products had been 
discriminated against because the 
same softening effect can be pro- 
duced by the use of mono- and di- 
glycerides, chemicals permitted by 
the standards. In answer, the Admin- 
istrator stated that their use has been 
found to improve the action of short- 
ening in bread, without causing de- 
ception to the consumer, and “it has 
been established scientifically and by 
common usage over a number of 
years that these products are abso- 
lutely non-toxic”. Scientific investi- 
gations of polyoxyethylene mono- 
stearate are incomplete, the Admin- 
istrator declared, but if further tests 
develop a definite conclusion as to 
their safety the hearings will reopen 
to permit the introduction of addi- 
tional evidence. 

The definitions and standards of 
identity were published in the Fed- 
eral Register of May 15, 1952 (17 
Fed. Reg. 4453) and will become ef- 
fective ninety days after their publi- 
cation, August 13, 1952. 


Federal Trade Commission . . . ‘‘free"’ 
used in advertising . . . book club's 
advertising offering ‘“‘free’’ book to 
members agreeing to purchase four 
other books during year held unfair 
method of competition violating Fed- 
eral Trade Commission Act. 


"Jn re Book-of-the-Month Club, 
Inc., Dkt. No. 5572, FTC, Mead, 
Chairman. 

The Book-of-the-Month Club in 
this action was ordered to cease and 
desist from advertising “free” books, 
the Federal Trade Commission hav- 
ing found that the books are not in 
fact “free” because receipt of the 
“free” book is conditioned upon an 
agreement to purchase four other 
books from the club within one year. 
The Commission ruled that such ad- 
vertising constitutes unfair and de- 


ceptive acts and practices in com- 
merce within the meaning of §5 of 
the Federal Trade Commission Act. 

The book club is engaged in sell- 
ing books by mail order to its sub- 
scriber members and, in soliciting 
new members, it offers new subscrib- 
ers a “free” book, provided that the 
new member agrees to purchase the 
four other books. If four books are 
not purchased during the year the 
new member is obligated to pay for 
the ‘free’ book. The Commission, 
by a three to one vote, held that such 
advertising is a “lure” and “bait” 
tending to deceive customers. “It is 
a powerful magnet that draws the 
best of us against our will ‘to get 
something for nothing’.”” Commis- 
sioner Mead stated that in enacting 
§5 Congress declared “unfair meth- 
ods of competition” and “unfair or 
deceptive acts or practices” in com- 
merce to be unlawful, purposely 
leaving it to the Commission to de- 
fine those terms in specific instances. 
However, the Commission said that 
the word ‘‘free” has ‘“‘the definite and 
absolute meaning of a gift or gratu- 
ity given without charge, cost or con- 
dition”. In this case the statements 
made were totally false and could 
not be qualified or altered by other 
words. The statements disclosing 
those things the customer must do in 
order to receive the “free’’ books do 
not “neutralize any probability or 
possibility of deception”, the Com- 
mission stated. 

Reference was then made to the 
Commission’s administrative inter- 
pretation of the word “free” issued 
January 14, 1948, in which the Com- 
mission stated that the use of the 
word to describe merchandise sold 
on condition that the recipient pur- 
chase other merchandise violates the 
Act. As special defense to this pro- 
ceeding the club contended that the 
interpretation is invalid, not having 
been promulgated in accordance 
with the requirements of the Ad- 
ministrative Procedure Act. How- 
ever, the Commission answered that 
argument by stating that the instant 
complaint was not based upon al- 
leged violations of any rule, but 
upon violations of the Act itself. 
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Commissioners Carson and Sping- 
arn concurred in Commissioner 
Mead’s opinion. 

Commissioner Mason _ dissented, 
stating that from 1940 to 1947 the 
Commission saw nothing wrong with 
the idea of giving one book free for 
every two purchased, but in 1948 it 
got “The urge to, ‘tell someone off’ ’”, 
issued its statement of policy on the 
word “free” and charged the club 
with violating the Act. The Govern- 
ment, to build up its case, “got hold 
of all the deadbeats who owed the 
Book Club money” and “Out of this 
cull, the Government was able to 
distill thirteen defaulters whose vir- 
tuous regard for truth and veracity 
was undoubtedly only exceeded by 
their financial integrity”, Commis- 
sioner Mason said. Criticizing the 
Commission’s definition of “‘free’’, he 
concluded that “If this order stands 
on appeal, perhaps the following 
week we shall define ‘good,’ ‘true’ 
and ‘beautiful’ ”. 


Insurance . . . hospital insurance policy 
. . . nonprofit hospitalization service 
not liable under policy for hospital 
expenses of member who recovered 
$35,000 in negligence action against 
third party wrongdoer. 


® Moeller v. Associated Hospital 
Service of Capital District, N. Y. Ct. 
of Appeals, April 17, 1952, Froessel, 
J., 106 N. E. 2d 16. 


By a four to three vote, the Court 
held in this case that a nonprofit 
hospital insurance corporation was 
not required to pay hospitalization 
benefits to a member who recovered 
$35,000 in settlement of a negligence 
action he had instituted against a 
negligent third party. Plaintiff, while 
employed by the Ludlow Valve Com- 
pany, was injured through the neg- 
ligence of the New York Central 
Railroad and was confined to a hos- 
pital for six weeks after the accident. 
The compensation carrier for the 
valve company acknowledged that 
plaintiff had a valid claim under the 
Workmen’s Compensation Law and 
paid him benefits of $2,526, includ- 
ing a $371.50 hospital bill. Those 
payments were subsequently _ re- 
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funded to the carrier after plaintiff 
won the $35,000 award in the negli- 
gence action. Plaintiff then sought to 
recover the hospital expenses from 
defendant hospital insurance cor- 
poration. However, his hospitaliza- 
tion policy excluded coverage for 
“Hospital Service provided for under 
any Compensation Law...” 

The court below held that since 
the employer’s carrier had been re- 
imbursed by plaintiff it had not 
“provided” the hospital service un- 
der the Workmen’s Compensation 
Law. However, on appeal, Judge 
Froessel, writing the Court’s major- 
ity opinion, stated that that con- 
struction overlooked the fact that 
the insurance contract read ‘“Hos- 
pital Service provided for under any 
Compensation Law” (emphasis sup- 
plied) and, in this case, the hospital 
service was “provided for” by the 
employer’s carrier under the Work- 
men’s Compensation Law. The opin- 
ion noted that if plaintiff had not 
prevailed in the third party action 
against the railroad he nevertheless 
would have retained the benefits of 
the hospital expenses, but, if he did 
prevail, he also retained those bene- 
fits; the third party wrongdoer, “not 
plaintiff’, reimbursing the carrier. 
The $35,000 award “included hos- 
pital expenses” and those, under the 
statute, belonged to the carrier. The 
Court concluded that “To adopt 
plaintiff's view would give him a 
windfall; without paying these ex- 
penses he would in effect be collect- 
ing his hospital bill from the third- 
party wrongdoer for his employer, 
and again from the defendant.” 

Judge Fuld dissented in an opin- 
ion in which Judges Lewis and Con- 
way concurred. He argued that the 
$35,000 award was made under the 
common law, and did not include 
hospitalization expenses, and there- 
fore, was not “provided for’ by the 
Workmen's Compensation Law. 


Labor Law . . . refusal to cross picket 
line . . . discharge of union employee 
who, in the performance of his duties, 
refused to cross picket line of another 
union at a customer's plant held not 
unfair labor practice. 


678 
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® National Labor Relations Board 
v. Rockaway News Supply Co., Inc., 
C. A. 2d, May 12, 1952, Maris, C.]. 

This was a petition to enforce an 
order of the National Labor Rela- 
tions Board finding that respondent 
had violated §§8(a)(1) and (3) of 
the National Labor Relations Act by 
discharging an employee because he 
refused to cross a picket line at a cus- 
tomer’s plant which his duties re- 
quired him to enter. The discharged 
employee, a union member, was a 
chauffeur and routeman for respond- 
ent and his duties consisted of driv- 
ing a truck and picking up and de- 
livering various newpapers and other 
publications. He was discharged a 
day after he refused to cross a picket 
line set up by the Nassau County 
Typographical Union, although the 
Court noted that on two preceding 
days he had picked up newspapers 
for delivery after they were given to 
him outside the picket line. At the 
time he told his foreman that he 
would not cross the line and become 
a “scab or strike breaker”. 

Denying enforcement of the 
Board’s order, the Court ruled that 
an employee is free to refuse to cross 
a picket line when he is on his own 
time, “But he is not free to exercise 
the right during his working time in 
violation of his employer’s working 
rules by refusing to perform that 
part of his regular duties which re- 
quire him to cross the picket line. 
To hold otherwise would be to per- 
mit an employee unilaterally to dic- 
tate the terms of his employment 
which it is well settled he may not 
do.” Judge Maris said that this dis- 
tinction between an employee's ac- 
tivities on his own time and his ac- 
tivities during working time was 
recognized by the Board itself in 
Peyton Packing Company, Inc., 1943, 
49 N.L.R.B. 828. 

It was noted that the Board had 
conceded here that respondent could 
have required the employee to cross 
the line or “vacate his job”, but the 
Court said that if he had gone on 
strike and been supported by his own 
union it would have been a secon- 
dary strike outlawed by §8 (b) (4). 


Although his individual refusal to 
cross the line cannot be regarded as 
an unfair labor practice by virtue of 
the proviso to §8 (b)(4), this fact did 
not make his refusal “any the less a 
violation of his obligation to his em- 
ployer to perform the duties of his 
employment”. Support for this con- 
clusion was found by the Court in 
the decision of the Court of Appeals 
for the Seventh Circuit in National 
Labor Relations Board v. Illinois 
Bell Telephone Co., 189 F. 2d 124, 
cert. den. 342 U.S. 885 (37 A.B.A.]. 
535, July, 1951; 38 A.B.A.J. 69, Jan- 
uary, 1952) “in which that court 
reached the same results upon sub- 
stantially similar facts’. 

The Court added that “we have 
assumed in reaching our conclusion 
in this case that Waugh’s refusal to 
cross the ‘Typographical Union’s 
picket line was intended by him to 
aid that labor organization. On the 
evidence in this case that fact is very 
doubtful, however. For the evidence 
indicated that Waugh’s only concern 
appeared to be with his own stand- 
ing as a union man.” 

Circuit Judge Clark dissented, 
stating that “When .. . the Board 
acts in what seems to me the in- 
tended spirit of this specific §8 (b) (4) 
exception to hold that a union mem- 
ber does not lose the statutory pro- 
tection by refusing to cross a picket 
line, I do not see how we can rule 
that action erroneous as a matter of 
law”. The majority’s action, he said, 
“seems to me a practical nullifica- 
tion of the statutory provision”. 


Limitation of Actions . . . Portal-to-Por- 
tal Act . .. two year limitation period 
in 86 of Portal-to-Portal Act held not 
applicable to actions by United States 
for liquidated damages to enforce 
child labor provisions of Walsh-Healey 
Act. 

® United States v. Unexcelled Chem- 
ical Corp., C.A. 5th, April 29, 1952, 
Staley, C. J., 196 F. 2d 264. 


Although the Courts of Appeals 
for the Fourth and Fifth Circuits 
reached opposite conclusions, the 
Court of Appeals for the Third Cir- 
cuit ruled in this case that the two 
year statute of limitations provided 
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in §6 of the Portal-to-Portal Act of 
1947, 29 USC §255, is not applicable 
to actions by the United States to en- 
force the child labor provisions of 
the Walsh-Healey Act. The basis of 
this action was a hearing examiner’s 
finding that defendant had wrong- 
fully employed minors in the per- 
formance of a government contract 
during the years 1942-1945. Section 
6 of the Portal-to-Portal Act pro- 
vides, inter alia, that “Any action 
commenced on or after May 14, 1947, 
to enforce any cause of action for un- 
paid minimum wages, unpaid over- 
time compensation, or liquidated 
damages, under the Fair Labor 
Standards Act of 1938, as amended, 
the Walsh-Healey Act, or the Bacon- 
Davis Act” will be barred unless com- 
menced within two years (emphasis 
supplied). The Attorney General in- 
stituted this action in January, 1950, 
but the District Court held the ac- 
tion barred by the two-year limita- 
tion period. 

The question of statutory construc- 
tion posed was “Does the term ‘liq- 
uidated damages’ refer to liqui- 
dated damages generally or merely to 
liquidated damages in connection 
with unpaid minimum wages and un- 
paid overtime compensation?” 
Basing its opinion on an examina- 
tion of the language of the Act itself 
and its legislative history, the Court 
decided that Congress did not intend 
to have the limitation period apply 
to suits brought by the Government 
to recover liquidated damages to en- 
force the child labor provisions of 
the Walsh-Healey Act. The term 
“liquidated damages”, it held, was 
intended to refer only to damages for 
unpaid minimum wages and unpaid 
overtime compensation. 


The Court distinguished United 
States v. Lovknit Mfg. Co., 189 F. 2d 
454 (C.A. 5th, 1951), cert. denied 342 
U.S. 896, by noting that the viola- 
tions complained of in that case com- 
prised not only child labor viola- 
tions, but also the failure to pay 
proper overtime compensation. The 
opinion noted that the construction 
of §6 here adopted was not advanced 
in either the Lovknit case or United 
States v. Lance, 190 F. 2d 204 (C.A. 


4th, 1951), cert. denied 342 U.S. 896. 
The judgment of the District 

Court was reversed and the case re- 

manded for further proceedings. 


Television . . . leasing of motion pic- 
tures . . . actor cannot enjoin motion 
picture producer from licensing for 
commercial television films in which 
he appeared. 


® Autry v. Republic Productions, 
Inc., U.S.D.C., $.D. Calif., May 13, 
1952, Harrison, D. J. 


Plaintiff, a well-known star of ra- 
dio, movies and television, sought to 
restrain the Republic motion picture 
company from licensing for tele- 
vision films owned by Republic in 
which plaintiff starred. Plaintiff con- 
tended that the television showing of 
these films on a sponsored basis 
would constitute “commercial ad- 
vertising” violating contracts of em- 
ployment between Republic and 
himself. He further contended that 
this is unfair competition with the 
“commercial advertising” business 
which plaintiff himself has estab- 
lished, specializing in pictures for 
television. Defendant answered that 
under the contracts between the 
parties and by virtue of its copyright 
control of the films, its right to li- 
cense the pictures is unrestricted. 
The main contention revolved 
around a paragraph of the contracts 
stating in one sentence that the pro- 
ducer has the right to reproduce the 
“acts, poses, plays and appearances” 
of the artist and in a second sentence 
that the producer has the right to 
use his ‘“‘name and likeness” for the 
purpose of advertising the movie in 
which the artist appears. 

Judge Harrison stated that in 
drafting the contracts the parties 
were aware of the possible use of the 
pictures over television, but no re- 
striction was placed on such use. Re- 
public’s attorney testified that the 
usual language when talking about 
ownership of pictures produced is 
the phrase “‘acts, poses, plays and ap- 
pearance” and that “name and like- 
ness” refers to advertising rights. In- 
terpreting the contract, Judge Har- 
rison ruled that Republic has abso- 
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lute ownership of the films and there 
is no restriction upon their exhibi- 
tion. Although plaintiff did not ob- 
ject to the televising of the pictures, 
but only to their sponsorship by an 
advertiser, Judge Harrison replied 
that as a practical matter, this would 
preclude Republic’s use or sale of 
the films. He concluded that plain- 
tiff’s position was “untenable” and 
“unfair” in seeking to prevent the 
company “from enjoying the full 
share of the profits to be derived 
from said photoplays”. He also 
found no merit in the unfair compe- 
tition claim. 


United States . . . Federal Tort Claims 
Act . . . Government held not liable 
under Act for damages resulting from 
explosion of fertilizer it had manu- 
factured and shipped . . . District 
Court had no jurisdiction since em- 
ployees were either exercising dis- 
cretionary functions or acting pursuant 
to statute or regulation. 


= In re Texas City Disaster Litiga- 
tion, C.A. 5th, June 10, 1952, Rives, 
C. J. 


Reversing the decision of the Dis- 
trict Court, which had held the Gov- 
ernment liable for damages growing 
out of the Texas City Disaster, the 
Court here ruled that as a matter of 
law plaintiffs had not stated a cause 
of action under the Federal Tort 
Claims Act. Plaintiffs (approxi- 
mately 8485 persons) had alleged 
that the United States had been neg- 
ligent in manufacturing and trans- 
porting into Texas City ammonium 
nitrate fertilizer without warning to 
the public. The fertilizer had ex- 
ploded while being loaded on two 
steamships, causing the death of ap- 
proximately 560 persons and creat- 
ing widespread property damage. 
With the District Court’s approval, 
plaintiffs organized a Working Com- 
mittee of Attorneys to prosecute the 
suits, which were consolidated into 
one case, Dalehite et al. v. United 
States of America. 

The Court emphasized that plain- 
tiffs had failed to charge any specific 
negligent or wrongful act or omis- 
sion against any particular employee 
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or agent of the Government, but had 
simply rested their case on averments 
of negligence. However, the District 
Court, in its findings, mentioned 
three groups of employees who had 
taken part in the negligent action 
and the Court, in its opinion, con- 
sidered each group separately. The 
first group of employees were “Those 
who, among other things, negligently 
planned, launched, and carried on 
the enterprise of manufacturing, 
shipping, and distributing such Fer- 
tilizer ... ”. But Judge Rives be- 
lieved that these employees were 
merely exercising their discretion 
when they decided that the produc- 
tion and shipment of fertilizer was 
necessary to meet the immediate 
problem of increasing the food 
supply of the devastated areas of the 
world following World War II. The 
exception to the Act excluding ju- 
dicial review of discretionary action 
was intended to prevent the judici- 
ary from unwarrantedly interfering 
with the legislative and executive de- 
partments, Judge Rives declared. 
The second group of employees, 
“Those who, among other things 
negligently manufactured, sacked, 
shipped, transported, and distrib- 
uted such Fertilizer . . .”, were also 
vested with considerable discretion, 
the opinion said. Plaintiffs com- 
plained that the Government was 
negligent in allowing the fertilizer 
to be bagged at too high tempera- 
tures, but Judge Rives stated that 
the determination of the proper tem- 
perature was within the discretion 
of the commanding officers who had 
found that a lower temperature 
would reduce production to less than 
half of that demanded by the ferti- 
lizer program and the world situa- 
tion. In addition, the Court noted 
that many of the acts of the employ- 
ees in this group come within the 
exception excluding claims based 
upon action undertaken pursuant to 
a statute or regulation. The War 
Mobilization and Reconversion Act 
of 1944 authorized the Director to 
“meet the problems arising out of the 
transition from war to peace” and, 
upon approval at the highest govern- 
mental level, appropriations for the 
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fertilizer program were voted by 
Congress. 

The third group of employees, 
“The United States Coast Guard, 
Officers and men who may have been 
among other things charged with 
some duty with respect to such Fer- 
tilizer at the time of and after its 
arrival at Texas City and at the time 
of and after its explosion and the 
fires which followed’, also come 
within one or the other of the ex- 
ceptions to the Act the opinion re- 
marked. In addition, the Act further 
limits the jurisdiction of the District 
Courts to cases “involving circum- 
stances where the United States, if a 
private person, would be liable” and 
the opinion noted that there are no 
functions of private individuals com- 
parable to those with which the 
Coast Guard is charged. 

The Court concluded that an ex- 
amination of the record did not es- 
tablish a case within the scope of the 
Act and it would serve no useful pur- 
pose to remand the case for the tak- 
ing of additional evidence. The judg- 
ment was reversed and rendered for 
defendant. 

Strum, C. J., concurred specially, 
stating that although he agreed that 
the courts cannot review or super- 
vise discretionary executive or legis- 
lative action, he believes that even 
when “‘a discretionary duty or func- 
tion is undertaken, due care must be 
exercised in its performance”. The 
undertaking of the manufacture of 
the fertilizer was discretionary, he 
declared, but having undertaken 
the function the Government must 
use due care in its performance. 
However, he believed that in this 
case the necessary care had been 
taken since there was evidence that 
the fertilizer was not an inherently 
dangerous explosive and did not ex- 
plode under normal conditions, but 
only when too closely confined be- 
tween the decks of the ships. 

Hutcheson, Chief Judge, with 
whom Circuit Judge Borah joined, 
concurred in part and dissented in 
part. They were of the opinion that 
although the judgments appealed 
from should be reversed, they should 
be remanded for a retrial free from 


the procedural errors which attended 
the former trial, particularly the 
“undue limitation” of defendant's 
rights and “undue enlargement” of 
plaintiffs’ rights. However, Chief 
Judge Hutcheson said that the dis- 
cretionary character of the operation 
should not relieve the Government 
from liability for negligent action. 
He stated that a cause of action had 
been made out on the theory that 
the fertilizer was a dangerous prod- 
uct and if the proof showed that the 
United States had not given proper 
warning of its liability to explode, 
it must be held liable as any other 
private manufacturer would be. 


Further Proceedings in Cases Reported 
in This Division. 
® The following action has been 
taken in the Supreme Court of the 
United States: 

REVERSED, May 26, 1952: Joseph 
Burstyn, Inc. v. Wilson et al.—Con- 
stitutional Law (37 A.B.A.J. 532, 
928, July, December, 1951, 38 A.B.- 
A.J. 318, April, 1952); Pollack v. 
Public Utilities Commission of the 
District of Columbia—Public Util- 
ities (36 A.B.A.J. 224, March, 1950, 
37 A.B.A.J. 612, 928, August, De- 
cember, 1951). 

REVERSED, June 2, 1952: Gelling v. 
State of Texas—Constitutional Law 
(38 A.B.A.J. 316; April, 1952). 

PROBABLE JURISDICTION NOTED, 
June 9, 1952: Briggs v. Elliott—Con- 
stitutional Law (37 A.B.A.J. 318, 
688, September, 1951; 38 A.B.A.]. 
318, April, 1952). 

CERTIORARI GRANTED, June 2, 
1952: Steele v. Bulova Watch Co., 
Inc.—Trade-Marks, ‘Trade Names 
and Unfair Competition (38 A.B.- 
A.J. 411; May, 1952). 

CERTIORARI DENIED, May 26, 1952: 
S.S.W., Inc. v. Air Transport Assn.— 
Administrative Law (36 A.B.A.]. 
678, August, 1950; 37 A.B.A.]. 686, 
September, 1951). 

CERTIORARI DENIED, June 2, 1952: 
Consolidated Gas Electric Light © 
Power Co. of Baltimore v. Pennsyl- 
vania Water and Power Co.—Public 
Utilities (38 A.B.A.J. 317; April, 
1952). 





esi 


59 


Wi 
an 
sti 
til 
ba 
en 
ca 
en 
ba 


th 
ac 


H. 
to: 
th 
at 
in 
th 
bo 


Pr 


th 
un 


As 
ge 
of 
th 
th 
la 
gi 


Va 





Additional Recent Decisions of Inter- 
est. 

= In re Estate of Henry King, Wis., 
52 N.W. 2d 885. 


Husband, owning property with 
wife as joint tenants, murders wife 
and commits suicide. Held that 
status of wife as joint tenant con- 
tinued in her heirs and when hus- 
band died his interest in property 
ended and joint tenancy of wife be- 
came her estate of inheritance in the 
entire property to exclusion of hus- 
band’s heirs. 
® State of New Jersey v. The Penn- 


sylvania R.R. Co., N.J., 87 A. 2d 709. 

Where 84 passengers were killed in 
one train wreck, held railroad com- 
pany could be charged with only 
one offense of felonious killing. 


® General Building Contractors 
Assn. v. Local Unions, etc., Pa., 87 A. 
2d 250. 

State court may enjoin labor 
unions from acting in disregard of 
collective bargaining agreement. 
® State ex rel. Oliver v. Hunt, Mo., 
247 S.W. 2d 969. 

Court upholds validity of statute 
providing that any person who re- 


American Bar Association Award 


to West Point Cadet 


® During June Week at the United 
States Military Academy at West 
Point, one of the most eagerly an- 
ticipated events is the Military and 
Academic Awards Ceremony. It was 
held this year on June 1, and among 
the many awards for outstanding 
achievement was that given by the 
American Bar Association to Cadet 
Harvey L. Arnold, Jr., of Washing- 
ton, Georgia. Cadet Arnold earned 
this prize by virtue of having stood 
at the head of his class in the course 
in law given at the Academy. He was 
the proud recipient of a fine set of 
books: Holmes’ The Common Law, 
Pusey’s Charles Evans Hughes, and 
Beveridge’s Life of John Marshall, 
the latter two consisting of two-vol- 
ume sets. 

The selection of these volumes is 
a careful one, accomplished by the 
Association in conjunction with sug- 
gestions by the Academy’s Professor 
of Law. The problem confronted in 
this selection is that the donee, al- 
though demonstrably interested in 
law, is first of all an Army officer. 
Therefore, choosing material of legal 
value, but not so technical as a young 


practicing lawyer might find useful, 
is extremely interesting. This year’s 
selection and those of past years have 
been enthusiastically received by the 
winning cadets and in a great part 
reflect the object of the Academy’s 
course in law which is to acquaint 
the cadet with knowledge of law and 
legal procedure to equip him better 
to do his duty as an officer. 

Cadet Arnold was born in Georgia 
and attended school there, being ac- 
tive in athletic and social activities. 
Unlike the cadets who have won the 
award in recent years, Arnold had 
no military service prior to entering 
the Academy. Despite lack of expe- 
rience, however, he made better than 
average progress in the Corps, having 
been selected as Cadet Lieutenant 
during his senior year. His other 
cadet activities were Glee Club, 
Handball Club, and Debate Council. 

Two days after the award presen- 
tation, Cadet Arnold became Second 
Lieutenant Arnold, Corps of Engi- 
neers, U. S. Army. The Lieutenant 
was married four hours after being 
commissioned to Miss Ann Davis of 
Augusta, Georgia. The young couple 
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ceived final discharge from parole 
shall be restored to all rights and 
privileges of citizenship. 
® In re Gellhofer’s Estate, N.Y. Sur- 
rogate Ct., 111 N.Y. S. 2d 831. 
Bequest of “sum of twenty-five 
($2500) dollars” construed as_be- 
queathing $2,500. ; 


® Morris v. Cleveland Hockey Club, 
Ohio, 105 N.E. 2d 419. 

Spectator did not, as a matter of 
law, assume risk of being hit by puck 
flying from arena during hockey 
game. Authorities on question re- 
viewed, 





HARVEY L. ARNOLD, JR. 





will move to Ft. Belvoir, Virginia, 
The Engineer School, where they 
will be stationed until March, 1953. 
At that time overseas service is likely 
for Lt. Arnold. 

The presentation of this year’s 
award was capably handled by 
George Spiegelberg, of New York 
City, who represented the American 
Bar Association in this capacity for 
the second time. 
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WwW ITNESS. By Whittaker Cham- 
bers. New York: Random House. 
1952. $5.00. Pages 808. 

The trials of Alger Hiss (and his 
preceding inquisition before the 
House Un-American Activities Com- 
mittee) are still a rather striking 
legal affair of our times. The Com- 
mittee’s proceedings in re Hiss drew 
either ecstatic praise or violent con- 
demnation; few could assume dis- 
passionate viewpoints. The trials 
juxtaposed the most enchanting 
brace of accuser and accused in re- 
cent years. Thomas J. Murphy, the 
Assistant United States Attorney who 
shepherded the Government's case 
through both trials (and who is now 
a federal district judge), stated at 
the first trial that no conviction 
could be obtained unless the jury 
chose to believe the testimony of 
Whittaker Chambers.’ It was in effect 
Chambers v. Hiss—and whom do you 
believe? That the jury in the second 
trial obviously believed Chambers 
despite the dismal record for veracity 
that he obligingly painted of himself 
—and in the face of some rather im- 
posing character witnesses for Hiss? 
—is perhaps his greatest monument. 
For these reasons we should not deny 
Chambers the privilege of a valedic- 
tory, and this book is it. 

Witness has received and will re- 
ceive wide distribution and atten- 
tion. Major portions of it were serial- 
ized in the Saturday Evening Post 
and the book itself was the June selec- 
tion of the Book-of-the-Month Club. 
Readers seeking behind-the-scenes 
revelations of the now-it-can-be-told 
variety will be disappointed. No 
secrets hitherto kept are revealed. 
Indeed, as the author points out, he 
had to go back and fill in his knowl- 
edge with the reading of transcripts 
and records, for during much of the 
preliminary proceedings leading to 


ZL 
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the indictment of Hiss, Chambers 
was more in the dark than you and I. 
During this period he avoided read- 
ing any newspaper account of the 
affair. And Chambers’ account can- 
not replace that most excellent treat- 
ment of the entire Hiss case by Ali- 
stair Cooke, A Generation on Trial, 
published in 1950 by Alfred A. 
Knopf. Rather, Chambers’ book is in 
the nature of a personal testament. 

Even the title Witness is testamen- 
tary in nature. For by use of this 
title Chambers does not refer to the 
fact that he was the main, or the 
principal, witness against Hiss, but 
rather he uses it in the religious 
sense that he is a witness for some- 
thing—that something being democ- 
racy and decency in contradistinc- 
tion to communism and betrayal, as 
represented by Hiss. It is Chambers’ 
personal testament that during one 
generation he witnessed for both 
communism and democracy. Having 
done for communism what he now 
does for democracy, he feels that he 
is in a superior position to explain 
the dangers of communism and help 
us to guard against them. 

In Chambers’ characteristically 
florid prose, Witness is primarily a 
narrative of his unenviable child- 
hood and youth, his attraction to 
communism, his Washington years as 
a courier for that intriguing com- 
munist gadget called an “apparatus”, 
his defection from the Party in early 
1938, his attempts to sound the 
tocsin in 1939, his eventual employ- 
ment with Time, his appearance be- 
fore the Un-American Activities 
Committee, his testimony before the 
federal grand jury in the Southern 
District of New York, his defense of 
Hiss’ libel suit that uncovered the 
pumpkin and dumb-waiter films, 
and finally the conviction of Hiss.’ 
Interspersed in the narration are 


Chambers’ thoughts, fears and aspir- 
ations, along with frequent refer- 
ences to his family and personal mat- 
ters, particularly during the period 
of travail that began with his ap- 
pearance before the Un-American 
Activities Committee. 

In the complex welter of the 
Chambers-Hiss affair two questions 
stand out. The first is the motive of 
Chambers in doing what he did, 
chucking a $30,000-a-year editorial 
job to stand as the accuser of Alger 
Hiss. The second is why Chambers 
waded through interrogation after 
interrogation and waited until he 
was compelled by the pretrial hear- 
ing in Hiss’ libel suit and was forced 
in his appearance before the grand 
jury to mention the startling intelli- 
gence that Hiss was more than a 
Party member and an apparatus cog, 
but that Hiss had in fact engaged in 
espionage. Witness sheds much light 
on both these problems. 

The answer to the first in essence 
is that Chambers was a somewhat 
reluctant crusader, who first spoke 
out in public in answer to the Un- 
American Activities Committee's 
subpoena. But he fully realized that 
once he had so spoken, there was no 
turning back. Witness contains an 
ample introspective study, but the 
best explanation remains Chambers’ 
own succinct answer made on Au- 
gust 28, 1948, to the Committee in 
response to a question by Representa- 





1. Mr. Murphy in his opening statement at the 
first trial said: ‘‘. . . if you don't believe Chambers 
then we have no case under the federal perjury 
rule, as Judge Kaufman will tell you, where you 
need one witness plus corroboration, and if one of 
the props goes, out goes the case."’ And Judge 
Kaufman, who presided at the first trial, remarked 
in his charge to the jury that ‘'Mr. Murphy's state- 
ment crystallized in great brevity the law in 
perjury cases.'' In the first trial the jury failed to 
agree and was dismissed. Mr. Murphy did not 
pursue this statement in the second trial, wherein 
a conviction was obtained. 


2. Including Supreme Court Justices Felix Frank- 
furter and Stanley Reed, and Illinois Governor 
Adlai E. Stevenson, the last by deposition. 


3. For the reported history of United States v. 
Hiss, see 9 F.R.D. 515 (1949); 88 F. Supp. 559 
(1950), memorandum opinion of District Judge 
Goddard ruling psychiatric testimony introduced 
at the second trial for the purpose of impeaching 
Chambers admissible; 185 F. 2d 822 (1950), con- 
viction affirmed in the Court of Appeals for the Sec- 
ond Circuit, with opinion by Judge Chase; and 340 
U.S. 948, 71 S.Ct. 532 (1951), certiorari denied 
by the Supreme Court. A motion for a new trial 
based on newly discovered evidence is now pend- 
ing, and at this writing has not been argued. 
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tive (now Senator) Richard Nixon, 
of California. Mr. Nixon asked: 
“. .. What motive can you have for 
accusing Mr. Hiss of being a Com- 
munist at the present time?” And 
Chambers answered: “. . . Mr. Hiss 
represents the concealed enemy 
against which we are all fighting, 
and I am fighting. I have testified 
against him with remorse and pity, 
but in a moment of history in 
which this nation now stands, so help 
me God, I could not do otherwise.” 
The defense in both Hiss cases was 
predicated upon a complete discredi- 
tation and impeachment of Cham- 
bers, but when the juries wondered 
(as they doubtless did) for what rea- 
son or personal gain Chambers testi- 
fied as he did, the defense could sup- 
ply no compelling answer. Cham- 
bers’ simple explanation that he 
“could not do otherwise” was com- 
pelling. 

It was the “remorse and pity” felt 
for Hiss, moreover, that delayed 
Chambers’ accusation of espionage 
for so long. Finally again he was 
driven to it, and again he knew that 
once he had revealed it, there was 
no turning back. At a pretrial hear- 
ing in the Hiss libel suit, Chambers 
was requested to produce documen- 
tary evidence of his allegation that 
Hiss was an active Communist. Here 
was the critical juncture, for Cham- 
bers knew that once he produced his 
documentary evidence to show the 
fact of Communist Party member- 
ship and activity, he would by the 
same documents reveal espionage 
activities on Hiss’ part. His decision, 
as Witness shows us, was not easy, 
but it was made with the feeling 
once again that he “could not do 
otherwise”. 


Witness is bound to assume a 
prominent place in the growing 
ranks of literature devoted to the 





4. The Hiss defenses wrestled mightily with an 
explanation of Chambers’ motives. The one that 
it adhered to most firmly was that Chambers was 
a pathological liar, a psychopathic personality 
(as Dr. Binger put it in the second trial) who slyly 
and assiduously built up the case against Hiss 
over a period of years for his own deep and 
devious reasons. It was hinted also that Chambers, 
thinking he saw the Republican handwriting on the 
wall in 1948, decided to join the bandwagon and 
picked Hiss as the prototype hated New Deoler 
scapegoat. 


alarming machinations of commu- 
nism. No one of Whittaker Cham- 
bers’ perceptive talents could have 
consorted with the Marxist siren so 
long and not have emerged as a disil- 
lusioned and penitent suitor with a 
testament worth reading. 
RICHARD B. ALLEN 

Aledo, Illinois 


Hanpsoox OF DANGEROUS 
MATERIALS. By N. Irving Sax. 
Assisted by M.J. O’Herin and W.W. 
Schultz. New York: Reinhold Pub- 
lishing Corporation. 1951. $15.00. 
Pages viit, 848. 


While not prepared especially for 
lawyers, this massive reference book 
of almost 900 pages is one which law- 
yers working on matters of negli- 
gence, workmen’s compensation, 
food and drug law and transporta- 
tion would find useful. 


The book is divided into five sec- 
tions or parts, beginning with an 
alphabetical compilation of 5,000 
dangerous materials from “acacia 
wood” and “Accelerator 552 (Pip- 
Pip)” to “zirconium picramate” and 
“Zyklon Discoids’. For each sub- 
stance listed there is a brief descrip- 
tion of its properties and hazards, 
first aid suggestions, fire extinguish- 
ing directions, storage and handling 
practices, safety precautions, and 
brief directions for labeling and 
shipping. 

The second section is devoted to 
explosives, their properties, storage 
and methods of destruction when 
damaged. A special chapter deals 
with chemical warfare materials. 


The newly recognized medical 
problem of fungus diseases is dis- 
cussed in some detail in the third 
section, which describes these baf- 
fling ailments and their origin in 
industry and agriculture. Fungicides, 
which were recently investigated by 
a congressional committee concerned 
with their effect on foods, are de- 
scribed in an alphabetical list. It is 
significant that a number of the fun- 
gicides, some of which are applied to 
crops later harvested for food, are 
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known only as proprietary prepara- 
tions with their precise formulae un- 
disclosed to their users. 

The most original feature of the 
Handbook of Dangerous Materials 
is the section written by Warner W. 
Schultz on radiation and radiation 
hazards. Until the advent of atomic 
fission for the atomic bomb, there 
were virtually no problems in this 
area except as they related to the 
shipping and handling of the minute 
quantities of radium then in use. 
Now the shipment of radioactive ma- 
terials is by no means uncommon; 
they are in constant use in hospitals 
and in industry as well as for. arma- 
ment. After a technical discussion of 
the properties of radioactive mate- 
rials, there are suggestions for safety 
measures and official regulations for 
shipment of radioactive materials by 
rail and air. 


The final section of the book con- 
sists of a complete compilation of the 
Interstate Commerce Commission 
shipping regulations for dangerous 
materials, covering over 200 pages. 
The regulations for labeling certain 
types of radioactive materials illus- 
trate how much is expected of the 
modern baggage-smasher. If he sees a 
skull-and-cross-bone label inscribed 
“Radioactive Material Emitting Cor- 
puscular Rays Only”, presumably he 
will know just how cautious to be. 

The authors are all employed by 
the General Electric Company in 
technical positions and appear to be 
well qualified. There is an adequate 
index. 

A lawyer should be able, by the 
use of the Handbook, to get enough 
information about the hazards of a 
particular substance, the lack of 
safety precautions in an industrial 
operation involving dangerous ma- 
terials or other such problem a client 
might bring to him so that in most 
cases he could decide whether formal 
consultation with a technical expert 
would be indicated. For cross-exam- 
ining an expert witness the Hand- 
book of Dangerous Materials would 
be indispensable in some cases. 

WILLIAM TUcKER DEAN, Jr. 


New York University 
New York, New York 
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SEPARATION OF RELIGION 
AND GOVERNMENT: By Frank 
Swancara. New York: Truth Seeker 
Company. $2.50. Pages x, 246. 


The latest Supreme Court deci- 
sion on separation of church and 
state, reaffirming yet deviating from 
the position taken in the McCollum 
case, leaves no doubt that the con- 
stitutional issue will be with us for 
years, if not generations. Although 
Frank Swancara speaks for a small 
segment of the population—the mili- 
tant freethinkers—it is noteworthy 
that the most difficult questions 
come to the courts from that precise 
quarter. It was an atheist who chal- 
lenged the released-time system of 
religious instruction in the public 
schools of Champaign, Illinois, and 
won. The strongest opposition to off- 
the-grounds released time comes 
from parents who do not want their 
children stigmatized for failing to 
take part in these religious instruc- 
tions. This gives the courts a double 
headache, furnishing the most diffi- 
cult issues and causing them to be 
contaminated by public feeling 
against atheists. 


Mr. Swancara is a member of the 
Denver Bar. The value of his book, 
to lawyers, does not lie in his some- 
what impassioned presentation of 
the freethinkers’ case, but in his 
mountainous documentation of the 
evils that flow out of any connec- 
tion between government and orga- 
nized religion. He has furnished 
case histories running through the 
centuries, which warn Protestants, 
Catholics, Jews, agnostics, atheists 
and everybody else that trouble be- 
gins when the state dips into reli- 
gious affairs. 


This book is not a legal treatise. 
It is a huge, disorderly collection of 
raw material out of which lawyers 
can draw what they need, even if 
it is no more than a moral—the same 
moral that could be drawn if one 
could pile up the bodies of all the 
men who have died in battle in the 
past five hundred years. Swancara 
has piled up the victims of religious 
intolerance and ecclesiastical inva- 
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sion of governments. 


IRVING BRANT 
Washington, D. C. 


Cases ON THE CONSTITU- 
TION. By John P. Frank, Associate 
Professor of Law, Yale University. 
New York: McGraw Hill Book Com- 
pany. 1951. $3.50. Pages xi, 339. 


Surely there never was a time when 
it was more important for citizens to 
study our Constitution than now. For 
many years this country has been go- 
ing through a period of change from 
a pioneer agricultural economy to 
an urban industrial economy. More 
than that, we are now faced with gar- 
rison-like conditions brought about 
by two World Wars and the menace 
of a great communistic dictatorship 
controlling much of the earth’s sur- 
face and population. If free govern- 
ment as we have known it is to 
survive, it is essential that each new 
generation have a thorough knowl- 
edge of the superior philosophy of 
the American system of government. 
Thus a book like this is to be wel- 
comed because it highlights the 
sources and development of govern- 
ment under the American Constitu- 
tion. It does this by pointing out 
the early cases which established 
important constitutional powers of 
our national Government and also 
by emphasizing those which have 
dealt with present-day problems. 

This is a book for beginners. It is 
prepared for students of political 
science, not law students. However, 
it could be profitably read both by 
law students and lawyers for a sum- 
mary of important cases on many of 
the principal problems of constitu- 
tional law. This book commences 
with a short history of the United 
States Supreme Court. It discusses 
the origin of the Court, the growth 
of its business and some of its out- 
standing members. It is pointed out 
that, while in the beginning the 
Court dealt almost exclusively with 
private controversies of individuals, 
with few constitutional issues in- 
volved, it now gives its attention 
mainly to questions of substantial 


general public interest and usually 
denies certiorari on private cases, 
Thus it is now almost entirely a 
public law court. 


The first chapter covers the prerog- 
atives and relations of the judicial, 
legislative and executive branches of 
the national Government, the rela- 
tion of the states to the nation and 
the relation of the states to each 
other. The second chapter deals 
mainly with the powers of Congress 
under the commerce clause, in war 
and in foreign affairs, and in taxing 
and spending. The third chapter 
considers the due process and equal 
protection clauses of the Fourteenth 
Amendment as limitations on eco- 
nomic regulations by the states and 
also the commerce clause as a limita- 
tion on the states. The last two chap- 
ters discuss many recent civil rights 
controversies. 


The method followed to show the 
structure of the American federal 
system and to bring out some of its 
major constitutional problems is to 
give a short.discussion of each prob- 
lem, in the text, followed by excerpts 
from the decisive cases. Thus the rea- 
soning of the Court on these issues 
fully appears. Early classic decisions 
are used to show how the powers of 
the national government were es- 
tablished but about three-fourths of 
the cases set out have been decided 
in the last fifteen years. Thus the 
book is most concerned with con- 
stitutional law as it is today under 
the views and construction of the 
present Supreme Court. A unique 
feature is that at least one opinion 
by every member of the present 
Court is included. In addition to 
the decisions of the Supreme Court, 
there is material taken from other 
sources, such as lower court deci- 
sions, presidential papers and de- 
bates in Congress. An example is 
the correspondence of Thomas Jef- 
ferson, Secretary of State, and John 
Jay, Chief Justice, in 1793, through 
which the Court decided against 
giving advisory opinions to the ex- 
ecutive branch of the government. 

This book gives the reader a con- 
cise and comprehensive summary of 
many leading cases through which 
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the Supreme Court has defined and 
developed the constitutional powers 
of our Government. It presents con- 
stitutional problems in a manner 
that is interesting and understand- 
able. It should be a helpful aid to 
teachers and students of political 
science and government. 

LAURANCE M. HybE 


Supreme Court 
Jefferson City, Missouri 


Basine-roint PRICING SYS- 
TEMS UNDER FEDERAL ANTI- 
TRUST LAWS. By George H. Sage. 
St. Louis: Thomas Law Book Com- 
pany, 1951. $10.00. Pages 367. 


This book is designed for business- 
men as well as lawyers. It explains 
the economic and business as well 
as legal features of basing-point pric- 
ing systems. These systems include 
single and multiple basing-point 
pricing systems and freight equaliza- 
tion, freight-application, C.I.F. (cost, 
insurance and freight) and zone pric- 
ing systems. An analysis is made of 
these systems and ancillary activities 
implementing them both for manu- 
facturers’ groups and_ individual 
manufacturers. 

The four chief federal antitrust 
laws involved are analyzed and ap- 
plied to the above systems as used 
both by groups and individuals: ‘The 
Sherman Act, condemning as illegal 
combinations or conspiracies in re- 
straint of competition, the Federal 
Trade Commission Act, condemning 
as illegal unfair methods of compe- 
tition, the Wilson Tariff Act apply- 
ing to importations of goods, and 
the Robinson-Patman Act, amending 
Section 2 of the Clayton Act, con- 
demning as illegal discriminations in 
price between competing customers. 

References are made to private 
triple damage suits under Section 7 
of the Sherman Act for injuries 
caused by violations of that Act. 

The author has done an excellent 
job in outlining the various situa- 
tions in this field and the law appli- 
cable thereto. It would appear that 
basing-point pricing systems gener- 
ally are illegal under one or more 
laws and that the only legal pricing 
system is one based uniformly on 
F.O.B. mill price. 


The author refers to the highly 
controversial writings in this field 
and states that he has no viewpoint 
to advance. Since we are advised 
that few businesses can profitably 
operate under an F.O.B. mill price 
system, it is heartening to find some 
of the controversial writers under- 
taking to evaluate the business risks 
incurred in some modified forms of 
geographic pricing practices and 
concluding that some such practices 
are legal if competitive and free of 
conspiracy. 

It is also interesting to note that 
some controversial writers trace the 
history of antitrust laws in this 
country and point to a change which 
has taken place over a period of time 
away from “hard competition” as 
originally required by the Sherman 
Act to “soft competition” as required 
by the Robinson-Patman Act among 
others. They point to the confusion 
which has arisen with the lively 
probability that companies will be 
sued for rigid prices under the Sher- 
man Act and flexible prices under 
the Robinson-Patman Act among 
others. Some of these writers suggest 
that this confusion requires revision 
of antitrust laws in order to harmo- 
nize this and other basic conflicts. 

BENJAMIN WHAM 
Chicago, Illinois 


American DEMOCRACY 
AND MILITARY POWER. By 
Louis Smith. Chicago: University of 
Chicago Press. 1951. Pages xv, 370. 

Here is a splendid portrayal, by 
Berea’s Dean Smith of how our Re- 
public has successfully met the age 
long problem of proper relationship 
between civil authority and military 
command; of how military power 
may be used for security and yet, in 
order to preserve domestic freedom, 
be subject to democratic control. 
Up to now, we have avoided “the 
garrison state” (page 15), have kept 
“the generals and admirals on tap, 
not on top” (page 12), and have tri- 
umphed over the danger, foreseen 
by Alexander Hamilton (page 15) 
that men sometimes “to be more safe 
at length become willing to run the 
risk of being less free”. We have ex- 
hibited some of the insouciance of 
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Emerson, who, when he was told the 
world was coming to an end, replied, 
“We shall get along very well with- 
out it.” 

But, the United States “has, within 
a single half century, been trans- 
formed from hemispheric isolation 
to world leadership”. And as the 
most probable eventuality (page 326 
top) appears to be that we shall have 
to maintain vast armed forces and 
services for an indefinite time in the 
future (page 326), there must be 
further consideration of the place of 
military power in our democratic 
state under new conditions. 

Proper civil control exists when 

1. The heads of the government are 
civilians and are the representatives of 
a majority of the citizens to whom they 
are accountable and by whom they 
may be removed by the normal func- 
tioning of existing legal and political 
processes; 

2. The professional heads of the 
armed services are under the control 
of the civilian leadership of the gov- 
ernment in a manner which is both 
constitutional and effective; 

3. The departmental management 
of the military establishments is un- 
der the authoritative direction of 
civilians who co-ordinate all phases 
of the program, and are themselves 
responsible members of a responsible 
administration; 

4. Elected representatives of the 
people make the general policies, in- 
cluding such things as the decision 
about war, the voting of money and 
men for military purposes, and the 
granting of whatever emergency pow- 
ers are required; also they are able to 
exercise an ultimate and general con- 
trol over those responsible for the 
execution of policy; 

5. The courts are in a position to 
hold the military accountable for the 
protection of the basic democratic 
rights of the people of the nation. 
Although the Constitution (par- 

ticularly Article I, Sections 3, 8, 9, 
10, Article II, Sections 2 and 4, 
and the first ten and Fourteenth 
Amendments) was presciently draft- 
ed to ensure this desideratum, no 
instrument, of itself, can achieve it. 
The Constitution is not self-execut- 
ing and, for proper enforcement of 
its beneficent purposes, implementa- 
tion is required by all three depart- 
ments of government. Additionally, 
strong sentiment and determination 
of the people to preserve the domi- 


August, 1952 * Vol. 38 685 


Books for Lawyers 


nance and rule of civil authority, 
under all circumstances, are essential. 

This book is interesting, thorough, 
reasonably up to date and well done. 
(The author should have included, 
though, reference to publication in 
1949 (E.O. 10020, 13 F.R. 7519) of 
a revision of the Army Manual for 
Courts-Martial rather than citing the 
1936 revision of the 1928 Army Man- 
ual.) But, in our swift-moving times, 
a comprehensive published study 
cannot be completely current. Since 
the volume “was first readied for the 
press” (vii), events of the greatest 
importance and bearing have been 
interjected in rapid succession. For 
example there have been: approval 
May 5, 1950, of the Uniform Code 
of Military Justice, 64 Stat. 108, 50 
U.S.C. §§ 551-736, and the Manual 
for Courts-Martial, 1951, making 
justice uniform throughout _ the 
Armed Services and establishing a 
civilian United States Court of Mili- 
tary Appeals (see, Section 654 and 
Madsen v. Kinsella, 343 U.S. 341, 72 
S. Ct. 699 (April 28, 1952); the out- 
break of fighting in Korea in June, 
1950; the appointment of General 
George C. Marshall as Secretary of 
Defense; the naming of General 
Dwight Eisenhower to head the mili- 
tary forces of the North Atlantic 
Treaty Organization; the revival of 
economic mobilization for defense 
under Charles E. Wilson and his res- 
ignation for reasons assigned by him; 
the Senate debate over the right of 
the President to send troops to Korea 
and Western Europe without express 
approval of Congress; the recall and 
dismissal by the President of General 
MacArthur; the preliminary injunc- 
tion restraining the Secretary of 
Commerce, acting under the pur- 
ported authority of the President’s 
Executive Order No. 10340, promul- 
gated April 8, 1952, from continued 
seizure of the steel company plants, 
Youngstown Sheet & Tube Co. and 
cthers v. Sawyer, Secretary of Com- 
merce, 103 F. Supp. 569 (April 29, 
1952), the seizure declared unconsti- 
tutional by the United States Su- 
preme Court on June 2, ——U.S. ——, 
72 S. Ct. 863. It is to be hoped the 
author’s wise comment on all of the 
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above will be forthcoming in supple- 
ment. 

Doubtless most interesting for 
readers of this review will be Chap- 
ters XV and XVI, “Judicial Control 
of the Military Power” (pages 261- 
286), and Chapter XVII, “War Emer- 
gency and the Constitution” (pages 
287-304). The observation (page 263) 
regarding the Supreme Court: 

The Court has no machinery of its 

own for the enforcement of its deci- 

sions, and must depend upon the 

action of the other branches to see 

that its mandates are carried out 
seems too broad. As conceded by the 
author (page 263): 

Hamilton no doubt overstated the 

weakness of the Court in declaring 

that it has “no influence over the 

sword or the purse.” 
There are some pretty good weapons 
in the Court’s armory of enforce- 
ment. See, e.g., State of New Jersey 
v. New York City, 290 U.S. 237 
(1933); Commonwealth v. Town of 
Hudson, 315 Mass. 335, 52 N.E. 2d 
566 (1943). However, no one can 
deny that the Achilles heel of the 
Court is (page 264) that portion of 
Article III of the Constitution giv- 
ing the Supreme Court only a lim- 
ited original jurisdiction and provid- 
ing the possibility of congressional 
tendon-cutting, thus (page 264): 

In all the other Cases before men- 
tioned, the Supreme Court shall have 
appellate jurisdiction, both as to Law 
and Fact, with such Exceptions, and 
under such Regulations as the Con- 
gress shall make. 


The author refers to (page 287): 
that massive accumulation of past 
opinions from which the Supreme 
Court rationalizes its decisions by the 
process of stare decisis, 
but shows (page 288) that variable 
tendencies on the part of the Court 
led to the “law’s glorious uncer- 
tainty”. It is pointed out that three 
different constitutional doctrines 
have predominated in the thinking 
of the Court at various times in its 
dealings with questions of war pow- 
er and individual right. These are 
called: 


(1) the doctrine of the unchanged 
constitution in war and peace; (2) the 
doctrine of the unlimited constitu- 
tion in wartime; and (3) the doctrine 
of a constitutional relativity 

and are illustrated by the still fa- 





mous and not overruled decision of 
Ex parte Milligan, 4 Wall. 2 (1866), 
and by Duncan v. Kahanamoku, 327 
U.S. 304, 324 (1946), and Korematsu 
v. United States, 323 U.S. 214 (1944) 
(5 to 4); Ex parte Endo, 323 U..S. 
283, 297, 299. But the Court has of.- 
ten pointed out that the doctrine of 
stare decisis is less applicable in deci- 
sions interpreting the Constitution 
than in other fields. Smith v. All- 
wright, 321 U.S. 649, 665, note 10, 
petition for rehearing overruled 322 
U. S. 769 (1944). And changes in the 
thinking of the Court on the am- 
bivalence of military against civil 
rights are not, therefore, of unique 
significance. 


There will probably always be 
“mutual recriminations between 
those who call each other ‘brasshat’ 
and ‘bureaucrat’” (page 107 bot- 
tom). But we, like the author, may 
be hopeful that, as in the past, there 
will not be military or civilian dic- 
tatorship in our Government. 

The print of the book is excellent. 
So are the index and the notes. But, 
placing the notes following the text 
and under chapters with numbering 
beginning with | under each chap- 
ter, makes reference to them more 
difficult than in the ordinary format. 


MurrAy SEASONGOOD 
Cincinnati, Ohio 


Tue CODE OF MAIMONIDES. 
Book Twelve. The Book of Acquisi- 
tion. Translated by Isaac Klein. New 
Haven: Yale University Press. 1951. 
$5.00. Pages xv, 335. 

Most American lawyers are famil- 
iar with the de’s: Aristides, Alcibi- 
ades, Thucydides. But it is to be 
suspected that they generally have 
less acquaintance with Maimonides, 
Moses ben Maimon. Leonardo was a 
genius of versatility. So was Mai- 
monides, the greatest intellectual fig- 
ure in medieval Judaism: rabbinical 
scholar and adviser of his people, in- 
fluential and scholarly writer on 
mathematics, astronomy, logic, lit- 
urgy, law, philosophy, anatomy, 


physiology, pathology, gynecology. 
Born in Spain, living for a time in 
Africa at Fez and in Palestine, he 














died 


year 
the 
Sala 


pore 
Becl 
Joh 
cent 
phil 
tote. 
ofh 
Fou 
mar 
Uni 
Bol 
glos 
witl 
esta 
Dec 
mer 
lanc 
the 
dur 
jury 
the 
moc 
and 
of t 
na 
and 
St. 
I 
Ma 
tior 
ish 
the: 
and 
Dui 
mas 
tior 
tlor 
I 
His 
anc 
ing 
Mi: 
ion 
upe 
Ori 
He 
stal 
the 
anc 
of 
the 
the 
pos 











died in Cairo in 1204 after many 
years of active service as physician to 
the courts of the Sultan Saladin and 


Saladin’s son Al-Afdhal. 

Thus Maimonides was a contem- 
porary of Henry II, St. Thomas a 
Becket, Richard the Lion Hearted, 
John, Frederick Barbarossa, Inno- 
cent III and of Averoes, the Arabian 
philosopher who introduced Aris- 
totelianism into Europe. The span 
of his life saw the Second, Third and 
Fourth Crusades; Venice a _ great 
maritime power; the founding of the 
Universities of Oxford and of Paris; 
Bologna, where Irnerius, first of the 
glossators, lectured on Justinian, 
with ten thousand students; the 
establishment of canon law by the 
Decretum of Gratian; the appoint- 
ment of itinerant justices in Eng- 
land; the Assize of Clarendon laying 
the foundations of criminal proce- 
dure and containing germs of the 
jury system; and the Saladin tithe, 
the beginning of direct taxes by the 
modern state on personal property 
and on income. He was on the verge 
of the founding of Cambridge, Mag- 
na Charta, the upsurge of gothic 
and of scholasticism, the birth of 
St. Thomas Aquinas. 

In philosophy the great work of 
Maimonides was on the reconcilia- 
tion of Greek philosophy with Jew- 
ish religious beliefs. It is not strange, 
therefore, that he influenced Alex- 
ander of Hales, Albertus Magnus, 
Duns Scotus and the great medieval 
master of the problem of the rela- 
tionship between reason and revela- 
tion, St. Thomas Aquinas. 

In law, Maimonides was a master. 
His first great work, begun at 23 
and finished in ten years of wander- 
ing, was his commentary on the 
Mishnah, that summary of the opin- 
ions of the masters of Jewish law 
upon which the Talmuds were based. 
Originally written in Arabic, in its 
Hebrew translation it is included in 
standard editions of the Talmud and 
the Mishnah. Maimonides then spent 
another ten years in the compilation 
of the great classic of Jewish law, 
the Mishneh Torah. This digest of 
the entire range of Jewish law, com- 
posed in classical Hebrew, is a great 


work of systematization. Its impor- 
tance is indicated by the fact that 
it has been the subject of more than 
two hundred commentaries. 


In 1949 there was published in 
the Yale Judaica Series the Book of 
Civil Laws, the first of a series of 
volumes to present the first transla- 
tion of the entire Code into any 
language. This was followed by the 
Book of Judges.1 Now we have the 
book under review, the Book of Ac- 
quisition. 

This book consists of treatises on 
laws concerning sales, original ac- 
quisition and gifts, agents and part- 
ners, slaves and neighbors. 

Title to immovable property is 
by money, by deed or by an act 
of possession. We think of our law 
of adverse possession, if not of the 
turf or twig of livery of seisin when 
we read the question, ““How does one 
acquire title by performance of an 
act of possession? If one has sold 
another a house or a field, or given 
it to him as a gift, the moment the 
latter has locked, fenced in, or torn 
down something, provided the act is 
of some benefit to the property, he 
acquires title” (page 5). 

We think of our perplexing prob- 
lems about fixtures when we read: 
“If one sells a house he has auto- 
matically sold also the oven and the 
stove that are in it, the latch and the 
lock, but not the key. He has also 
sold the mortar that is fixed in the 
ground, but not the movable one; 
he has sold the casing of a handmill, 
but not the receptacle into which 
the flour goes, because it is like a 
wooden basket. Neither has he sold 
the castors of the legs of the bed, 
nor the frames of the windows, even 
if they are attached with plaster, be- 
cause the attachment is only for 
decoration. If one sells a field he 
also sells the stones laid out in order 
ready for erecting a fence and the 
stones laid as weights on the sheaves 
because these are necessary for the 
field. He also sells the produce which 
is still attached to the soil even if 
it is ready for reaping” (pages 92- 
94). 

As to sales of goods we recall prob- 
lems as to when title passes when 
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performs the act of lifting, or the 
we read: “The moment the vendee 
act of drawing where lifting is not 
feasible, or the moment it is deliv- 
ered to him where drawing is not 
feasible, he acquires title, neither 
party may retract and the vendee is 
compelled to pay the price [page 
12]. One who sells an ass also sells 
with it the packsaddle and the sad- 
dle, even if these are not on the 
ass at the time of the sale; but he 
does not sell the sack or the woman’s 
riding saddle, even if these are on the 
ass during the sale” (page 97). 

What about implied warranties? 
“Anyone who buys something with- 
out specifying any terms does so with 
the intention to buy an article free 
from defect.” (Page 55.) “If one sells 
to another garden seeds which are 
not used as food, and when they are 
sown they do not sprout, then the 
vendor is responsible and has to re- 
fund the money he took from the 
vendee. ... This rule applies only if 
the seeds do not grow because of an 
intrinsic defect. However, if their 
growth is prevented by hail or the 
like that afflicts the land the vendor 
is not responsible. ... If he sells him 
seeds that are used as food also, like 
wheat and barley for instance, and 
the vendee sows them and they do 
not grow the vendor is not responsi- 
ble. ... If the vendee specifies that he 
has bought the seeds for sowing the 
vendor is responsible.” (Page 57.) 
“One cannot transfer title, whether 
by sale or by gift or by bequest of 
a dying person, to a thing which does 
not yet exist.” (Page 79.) “One is 
forbidden to sell to another real or 
movable property the title to which 
is disputed and upon which litiga- 
tion is pending unless he informs the 
buyer about it.” (Page 66.) 

When is misrepresentation so ma- 
terial as to be the basis for fraud? 
The Code says, “How much does the 
overreaching have to amount to in 
order that he who committed it shall 
be obligated to repay it? A sixth of 
the value of the article.” (Page 43.) 
“It is forbidden to deceive people in 





1. Reviewed by Palmer in 36 A.B.A.J. 768; Sep- 
tember, 1950. 
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buying and selling or to deceive 
them by creating a false impres- 
sion. ... If one knows that an article 
he is selling has a defect he must in- 
form the buyer about it....One 
should not deck out a person or an 
animal or old vessels so that they 
appear new; but he may deck out 
the new ones by polishing, ironing, 
or beautifying them all they re- 
quire.” (Pages 63-64.) We are famil- 
iar with the rule that a party cannot 
bar a claim of fraud by procuring 
from the defrauded person at the 
time of the transaction a written 
statement that there have been no 
misrepresentations. Says the Code, 
“If one says to another, ‘I will sell 
to you on condition that you have 
no claims of overreaching against 
me,’ the other has claims of over- 
reaching against him nevertheless.” 
(Page 46.) 

What of price fixing? ‘““The courts 
are obligated . .. to fix market prices. 
... The courts of law should fix a 
sixth as his profit...This rule ap- 
plies only to articles that are neces- 
saries of life, such as wines, oils, and 
various kinds of flour. However, for 
spices such as costus root, frankin- 
cense, and the like, no market price 
is fixed and one may make as much 
profit as he desires.” (Page 50.) The 
Code also deals with the problem of 
forestalling and of price fixing agree- 
ments. (Page 51.) “Artisans may 
make an agreement among them- 
selves that one should not work on 
the day the other does, or the like, 
and that they will inflict such-and- 
such a penalty upon him who vio- 
lates the agreement” (Page 51.) 
These provisions of the Code open 
up vistas of comparison with Roman 
and English law as to forestalling 
and regrating and the sweep of 
change in labor law from the Statute 
of Labourers and the Taff Vale case 
to the Wagner Act and beyond. On 
these and other subjects this volume, 
like the others in the series, is of 
interest and value to anyone inter- 
ested in legal history or in compara- 
tive law. And it gives us some contact 
with a great medieval mind. 


BEN W. PALMER 
Minneapolis, Minnesota 
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Tue REPUBLIC OF PANAMA 
IN WORLD AFFAIRS, 1903-1950. 
By Lawrence O. Ealy. Philadelphia: 
University of Pennsylvania Press. 
1951. $4.00. Pages 207. 


Just after the turn of the twentieth 
century in the period when Amer- 
ican “Manifest Destiny” was being 
so lavishly squandered as an easing 
rationale for territorial absorption, 
the almost synthetic Republic of 
Panama was brought into being 
through the awkward midwifery of 
the United States Department of 
State. Professor Ealy’s analysis of the 
position of the Panamanian Repub- 
lic in the international community 
of nations begins at that point and 
carries to the post World War II, 
United Nations, era. 


Although the scope of the work 
is expressly limited to Panamanian 
foreign relations during the period 
mentioned the author, through cau- 
tious economy of words and careful 
topic selection manages to bring 
into play some very telling evidence 
concerning the Panamanian people’s 
reception, and continued acceptance, 
over a half-century long period, of 
the economic domination imposed 
on them by the much dreaded and 
often feared Yanqui government and 
trader. Contrary to generally ac- 
cepted opinion in areas removed 
from the southern republic the au- 
thor points out that the Canal and 
its administrators have not resulted 
in unmixed blessing to the Pana- 
manians—and for more than political 
reasons. The higher living standard 
and scale transplanted by the United 
States civilian and military personnel 
and Canal technicians to the Isth- 
mian area have tended to lead gen- 
erally in the direction of economic 
and productive backwardness on the 
part of the agrarian cultivator. Com- 
petition for native labor between 
the Gringo canalites and the tradi- 
tional food-producing employer is 
all in favor of the former. The high- 
er wages offered by the Americans 
have had an almost disastrous effect 
on the old agrarian system. Today 
Panama is unable to cultivate a 
sufficiency of its rich, tropical soil 


to feed itself due to a grave lack of 
labor. 


Too, there is something heroic to 
be found in this abbreviated volume. 
The steadfast refusal of the Isthmian 
Republic to abandon the rapidly 
failing League of Nations in the 
1920’s even in the light of the fact 
that its mentor state had never ac- 
cepted official participation, is shown 
as characteristic of this polyglot state 
of heterogeneous people. The bitter 
protest by the Panamanian repre- 
sentative against the attempt by the 
“Colossus of the North” to include 
the Canal Zone as a nonself-govern- 
ing territory in the list of such re- 
quired of the colonial powers of the 
world by Chapter XI of the United 
Nations Charter, bespeaks the de- 
termined stand taken by Panama 
concerning its sovereignty. United 
States majestas in the Canal Zone to 
the contrary notwithstanding that it 
is evident that there was no meeting 
of minds on the problem of sover- 
eignty in the Hay-Bunau-Varilla 
Treaty of 1903. Professor Ealy points 
out that the executive branch of the 
United States government has always 
conducted itself in accord with the 
principle that the United States was 
in a position of equivalent sover- 
eignty there. The whole discussion of 
this would seem to place Jean 
Bodin’s theory of sovereignty on the 
Panamanian side, while Thomas 
Hobbes’ concept of power repre- 
sented the United States executive. 
With Machiavellian expediency act- 
ing as sole referee the possibility of 
any other than the expected outcome 
of the sovereignty question promises 
to be remote to the point of improb- 
ability. 

In the preface to the volume the 
author expresses the hope that his 
effort will contribute toward filling 
the historiographical gaps in Pana- 
ma’s history. This commendable goal 
in a heretofore much-needed field 
has been most generously met. About 
25 per cent of the total work has 
been given over to an exhaustive 
compilation of documentary .and 
bibliographical materials on both 
the source and secondary levels. The 
interested reader wishing to pursue 
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any facet of Panamanian history will 
find acquaintance with this work 
most profitable. 


PAu. L. HuGHEs 


DePaul University 
Chicago, Illinois 


Crimes AGAINST INTERNA- 
TIONAL LAW. By Joseph B. Keen- 
an and Brendan F. Brown. Washing- 
ton: Public Affairs Press. 1950. $3.25. 
Pages 226. 

This book gives the story and phil- 
osophical theory of the law in the 
Tokyo trial of Japanese war crim- 
inals. It is “must” reading. 

Keenan was Chief of Counsel for 
the United States and Brown, Juridi- 
cal Consultant at the Tokyo trial. 
The authors have written in earnest 
sincerity and no less earnest effort to 
quiet the forebodings of lawyers who 
fear the Tokyo trial may be a prece- 
dent for ex post facto criminality 
and prosecution in international af- 
fairs. The volume will be treasured 
by those lawyers who feel that the 
Tokyo trial is a long forward step 
in protection of world society 
through “discovery” of international 
law under which individual war 
criminals may be prosecuted and 
punished. 

No matter what one’s predilec- 
tion, the volume is important read- 
ing for all lawyers who ponder 
whether internal national sovereign- 
ties can be preserved within a world 
society effectively governed solely for 
world affairs, without too great 
hazard of a unitary world govern- 
ment. It is “must” reading for all 
lawyers who fear the probable de- 
struction of our civilization through 
recurring world war, unless a world 
society is established and effectively 
eliminates war as the means by 
which great nations exercise “ex- 
ternal sovereignty” without restraint 
of law. These authors earnestly la- 
bored in the Tokyo proceedings for 
the result of which they write. Per- 
haps if one disagrees with their 
views, he should ask himself: “What 
has been my contribution toward 
solving the problem of anarchy in 
world affairs?” 

Lawyer-readers of this volume will 


do themselves and their concepts of 
the place of their own country in a 
world society, a great disservice, if 
they either too willingly accept or 
too readily reject the views of these 
American legal representatives at 
the Tokyo trial. To what extent are 
we able, without prejudicial predi- 
lection, to consider the whole sub- 
ject of how world society can safely 
evolve effective instruments of law 
for world affairs and yet preserve na- 
tions and lesser units of government 
supreme in their internal affairs? 
Thus the federal system operated in 
the United States—at least until forty 
years of more or less incessant war 
economy syphoned much of local 
power and responsibility to the na- 
tional level. 

The volume makes one feel the 
great drama of the Tokyo trial. It 
was a great drama. It remains much 
more. With Nuremberg it stands as 
a precedent for future weal or woe of 
men, nations and world society. — 

The authors have by no means 
convinced this reviewer that the 
Tokyo Tribunal set up by the Far 
Eastern advisory commission, was 
“an unquestionably authoritative 
agency ... duly constituted to carry 
out the will of all society” in the 
trial of Japanese war criminals [ital- 
ics added}. 

Admittedly, these accused did 
heinous wrongs. They deserved pun- 
ishment. Also as the authors point 
out, the world situation was (for 
that matter, it 7s) gravely critical. Yet 
we all know how frequently hard 
cases have made bad law. Even pres- 
entation of the Tokyo situation in 
this work, involves some reasoning 
which is, at the least, quite involved. 

For example, in discussing “the 
legal and sociological position of 
General MacArthur” as well as the 
relationship of the Tribunal to 
world society on the one hand and to 
the participating nations on the 
other hand, the authors argue 
(page 180): 


Juridically the United States is one 
of eleven prosecuting nations. They 
are the representatives of interna- 
tional society. These eleven nations, 
a corporate entity, are at the same 
time in the nature of a principal in 
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reference to the United States. Gen- 

eral MacArthur is the agent of the 

United States, and the sub-agent of 

the international entity. The United 

States stands in the relation of prin- 

cipal to General MacArthur, but of 

agent to the group of which it forms 
part. [Italics added]. 

This Tribunal first sat to deter- 
mine (the authors use the word 
“discover”’) “the content of the con- 
cepts of the specified crimes . 
against peace [and] . . . against hu- 
manity;” and then sat to try the de- 
fendants on the basis of such “dis- 
covered” laws for such crimes for 
which there were previously no fixed 
penalties. 

Yet it is asserted that the Tokyo 
proceedings are no precedent for 
disregard of the ex post facto rule. 
Indeed, the authors seem at times 
to question the action of the defense 
in urging the rule. 

In this matter of “discovering” 
customary international law as hav- 
ing been in effect at the time of the 
commission of the crimes charged, 
author Brown shows his view in 
testimony given in the hearing on 
the genocide treaty. (The reference 
and quotation are not intended to 
give the impression that this re- 
viewer opposes a properly safe- 
guarded genocide treaty). Dr. Brown 
said to the Senate Committee 
(page 169): 

If you believe that international 
law springs from a higher law consti- 
tuting the cohesive force which holds 
international society together, you 
will reject an analytical view of law 
which interposes legalistic objections. 
But if you believe that international 
law is merely the product of contrac- 
tual action by nations which are juri- 
dically free to come to any decision 
they please on any matter, then you 
may oppose this convention. 

But are Americans who have lived 
under the federal system limited to 
only those two views? And are Amer- 
ican lawyers, as a whole, giving suf- 
ficient thought to this important 
question? Are we sufficiently setting 
aside predilections to earnestly seek 
an alternative to the danger of put- 
ting into the hands of an ad hoc Tri- 
bunal, from which there can be no 
legal appeal, the precedential “dis- 
covery” of customary law deemed by 
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that Tribunal (though possibly not 
generally so understood) as in effect 
at the time of the acts charged as 
crime? 

Would it not be better to persist 
in the effort to “discover” in advance 
of heinous acts, the method of effec- 
tively governing the relations be- 
tween groups of men called nations, 
in the area of world society, by 
clearly created, specifically limited, 
instruments of government so that 
there may be reasonable prospect of 
certain and effective law to preserve 
order in world society, yet avoiding 
unitary world government, and with 
nations preserved supreme in their 
internal affairs? 

RALPH G. LINDSTROM 
Los Angeles, California 


Reapincs IN JURISPRU- 
DENCE AND LEGAL PHILOS- 
OPHY. By Morris R. Cohen and 
Felix S. Cohen. New York: Prentice- 
Hall, Inc. 1951. $8.50. Pages xvi, 944. 

In 1896, Professor William Keener 
edited for his Columbia Law School 
entering students a two hundred and 
twenty page volume of Selections on 
the Elements of Jurisprudence. Since 
then we have had similar volumes of 
all sizes and shapes, printed and 
mimeographed, over which students 
of law have poured and are stooping 
to gather the fine distinctions made 
with respect to the nature of law as 
such, the essence of jurisprudence 
and the ramified relationships of law 
to other fields of human speculation 
or legal philosophy, “conceived as 
the philosopher's effort to under- 
stand the legal order and its role in 
human life.” 

Why, then, another volume in this 
broad, much-trampled field? The an- 
swer is quite simple. This is not just 
another tome—or if the printer 
would but for once make an appro- 
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priate error—tomb of selections with 
which to entice tyros into the back- 
grounds for their study of case law. 
Here we have the sixth posthumous 
work of one who was not a professor 
of law, but a professor of philosophy 
for whose humanism no phase of 
man’s thought was alien, particularly 
not the studies of jurisprudence and 
legal philosophy. Morris Cohen was 
a life-long student, lecturer and 
writer in these disciplines and it is 
therefore fitting that his son, Felix, 
should have unhesitatingly com- 
pleted the work, so ably planned by 
his late father, and included therein 
some choice selections from his fa- 
ther’s pen, illustrative of his answers 
to the problems raised. 

In jurisprudence, we have contri- 
butions on the nature of property, 
of contract, torts and liability and 
on crime and punishment, as well 
as basic discussions of the nature of 
law, the judicial process, the philos- 
ophy of legislation and problems of 
statutory construction, as_ illumi- 
nated by representative thinkers from 
Aristotle, Blackstone and Bentham 
to Pound, Llwellyn and Frank. 

In legal philosophy, our paths 
cross the relationship of law to logic, 
ethics and metaphysics, history, an- 
thropology, economics and _ politics, 
in the course of which we come upon 
the works of such seminal thinkers 
as Heraclitus, Kant, Hobbes and 
Locke, among the classical philoso- 
phers, and Holmes, Cardozo and 
Dewey from our contemporary era. 

It is all too easy for the cavilling 
critic to exclaim, but where is the 
selection from John Doe, who besides 
being party plaintiff on so many 
occasions, has written the final, ab- 
solute and last word upon so many 
of these problems? And what about 
Richard Roe? Well, after all, the 
critic could really spend his deserved 





leisure in preparing several more 
volumes of this caliber of a thousand 
pages each. 


There are two engaging features 
of this volume that especially com- 
mend it. There are more than 
one hundred footnote, thumb nail 
sketches about the authors repre- 
sented, wherefrom sufficient data 
may be obtained to orient the reader 
and to place the selections in their 
proper perspective. The editors have 
also provided keen analytical intro- 
ductions to each chapter as a frame- 
work in which to examine the dis- 
cussions which follow. For example, 
the introductory note to the chapter 
on the nature of the judicial process 
stresses five of the problems in the 
forefront of contemporary jurispru- 
dence; namely, the relationship be- 
tween rules and concrete decisions, 
the import of the “phonograph” 
theory of the judicial process, the 
filling of the gaps between rules and 
decisions, the extent to which there 
can be reliance upon expertise and 
the significance and value attached 
to the ancient ideal of uniform law. 
A reading of the selections that fol- 
low cannot fail to be rewarding when 
high lighted in this fashion. 


If you were on either side of the 
proposition as to who can rightfully 
lay claim to property found in a 
booth in a bank’s safe deposit area, 
you would soon find yourself en- 
meshed in questions of jurisprudence 
and legal philosophy. So, too, with 
many another legal problem that 
brings you closer to the speculative 
areas of the law than you might ever 
realize at first blush. A volume such 
as the one under review can serve 
to crystallize such problems for you, 
even though you would still feel 
impelled to find the case in point. 

LEsTER E. DENONN 
New York, New York 
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Amendments of 
Norwegian Constitution 


# With respect to limitations on the 
contents of constitutional amend- 
ments I believe the Norwegian Con- 
stitution is unique in requiring 
amendments to be within the spirit 
of the original Constitution. Article 
112 of the Norwegian Constitution, 
as set forth in Amos J. Peaslee, Con- 
stitutions of Nations, Volume II, 675 
at 687-688, provides as follows: 

If experience should show that any 
part of this Constitution of the King- 
dom of Norway requires to be altered, 
the proposition therefor shall be sub- 
mitted to the first or second ordinary 
Storthing after a new election, and be 
published in print. But it is only the 
first or second ordinary Storthing after 
the next election following which 
shall have power to decide whether 
the proposed alteration should be 
made or no. Such an alteration, how- 
ever, must never be inconsistent with 
the principles of this Constitution, 
but must only bear on such modifica- 
tions of particular provisions as do not 
change the spirit of this Constitution; 
and two-thirds of the Storthing must 
agree to such an alteration. [Italics are 
mine. | 


LEsTER B. ORFIELD 
Philadelphia, Pennsylvania 


Disagrees with A. S. Cutler 

on Support of Unjust Cause 

" The April, 1952, issue of the Jour- 
NAL contains an article entitled, “Is 
a Lawyer Bound To Support an Un- 
just Cause? A Problem of Ethics,” 
by A. S. Cutler, of the New York Bar. 
Having read and re-read that article 
I felt constrained to record my views 
with regard to it since I feel that con- 
sciously or unconsciously the senti- 
ments contained therein have posed 


a query of considerable magnitude. 


Unfortunately in Japan, far re- 
moved from the seat of publication 
of our good JouRNAL, issues are long 
overdue in arriving. Add to that the 
burden of practicing law by ear with- 
out an appropriate library and you 
will then be able to realize my po- 
sition. I hope that the following com- 
ments may come to the attention of 
Mr. Cutler. 


The cornerstone of our common 
law concept of criminal justice is 
found in the inflexible presumption 
that every prisoner before the Bar is 
presumed to be innocent until his 
guilt is established beyond a reason- 
able doubt. That very presumption 
constitutes the obvious rebuttal in 
that every criminal cause becomes 
thus a proper one for judicial deter- 
mination. To state, as Mr. Cutler 
does, that “It is only when a lawyer 
really believes his client is innocent 
that he should undertake to defend 
him”, is to ignore completely two 
basic principles. In the first instance, 
an attorney generally is in peculiar 
possession of the positive knowledge 
of the guilt of his client only through 
the medium of privileged communi- 
cations between attorney and client— 
the oldest of the privileges for confi- 
dential communications. The theory 
upon which this privilege is 
grounded is the necessity of remov- 
ing the risk of disclosure by the at- 
torney even under the duress of the 
courts of which he is an officer. To 
force upon the Bar the adoption of 
the principle to the effect that “If a 
lawyer knows his client to be guilty, 
it is his duty to set out the extenuat- 
ing facts and plead for mercy... .” 





under the guise of ethics would be to 
remove from the realm of criminal 
defense any semblance of ethics. Sec- 
ondly, there exists an inalienable 
right before our criminal courts to 
plead “not guilty”, and thus to cast 
upon the state the burden of estab- 
lishing the guilt charged beyond a 
reasonable doubt. I conceive the 
moral duty of an attorney, charged 
with the defense of an accused per- 
son, to be that he must present the 
facts and evidence in the best light to 
the defendant, within the bounds of 
law and ethics; and to sum up with 
untainted sincerity the theory of the 
defense consistent with that construc- 
tion of the facts. An advocate is one _ 
who assists, defends or pleads for 
another. A shallow, ineffective plea 
for mercy is no defense. Is the Bar to 
adopt the position that a client must 
at any cost withhold from his de- 
fender information tending to prove 
his guilt in order to preserve the 
right to a vigorous defense and judg- 
ment in the first instance by the jury 
alone? 

I do feel that some strong answer 
in length comparable to the original 
article should be permitted those 
members of the Bar whose opinions 
are at variance with the author's. 


In appreciation for the excellence 
of the JouRNAL and with every good 
wish for its continued success. . . 

GEorGE J. GOLDsBOROUGH, JR. 
Captain, U.S.A.F. 


What is the Function 

of the Patent System 

® Those of us who have lived with 
and by the patent system have been 
operating on the basis that our pat- 
ent system concerns itself with ad- 
vances in the realm of useful things 
and not with advances in knowl- 
edge. 

An inspection of the name index 
of patentees will uncover but very 
few names that are among those who 
have contributed to the advance in 
scientific knowledge. This is because 
only rarely does a leader in science 
apply his advance to useful things. 

Often patents include an advance 
in useful knowledge other than sci- 
entific knowledge. The vast majority 
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of patents include no advances in 
scientific knowledge nor in other 
useful knowledge. The inventor had 
drawn upon the vast reservoir of 
knowledge of all sorts. This the in- 
ventor does prior to his conception, 
during the process of conceiving the 
invention as well as after his concep- 
tion of the invention. The examples 
given by Mr. Crouch in his discus- 
sion of the Cuno case, stairs, print- 
ing, the Watt steam engine, are ad- 
vances in the useful arts by the pro- 
duction of new and useful things 
without adding to the reservoir of 
useful knowledge. 

The statement by the Court in 
-the Great Atlantic and Pacific Tea 
Company case, “The function of a 
patent is to add to the sum of use- 
ful knowledge”, is contrary to the 
base upon which the patent system 
has rested since its inauguration. 
This concept, pregnant with the ca- 
pacity to destroy the patent system, 
must be legislated away, if the pat- 
ent system is to remain a construc 
tive element in our economy. 

Thus I join Mr. Drury W. Cooper 
[36 A.B.A.J. 51; June, 1950] in the 
view that the proposed revision of 
the patent laws, now before the Bar, 
will be ineffective in saving the pat- 
ent system. Moreover, the failure of 
this revision to legislate away the 
new attack upon the system, will, if 
passed by Congress, have the effect 
of affirming the A. & P. case by in- 
ference. 


I. RicHARD Paris 
Washington, D. C. 


Would ‘‘Welfare’’ Excuse 
Deprivation of Liberty 


=" What needs to be said amid all 
this welter of welfare, etc., is a very 
brutal fact. 

The steel-plant seizure was of 
property. But what if one’s liberty 
threatened the general welfare and 
no legal means of segregating such 
a person existed, would “welfare” ex- 
cuse depriving such an individual of 
his liberty? 

And finally let’s reduce this hub- 
bub about welfare to the commonest 
of terms. Most people simply don’t 
realize that there’s no one appointed 
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legally to take care of them or the 
world at large. They apparently be- 
lieve that some legal means must ex- 
ist for curing all emergencies. But 
let’s consider an extreme case and see 
whether there is any legal solution. 

A certain human being (entitled 
to all provisions of the United 
States Constitution) is living, has 
life—has a most unfortunate effect on 
other humans. Each of his heart 
beats emits a lethal wave which de- 
stroys thousands! World depopuli- 
zation is assured in short order. 
There’s no prevention short of stop- 
ping those heart beats. Do naive 
“welfare” zealots believe that there is 
some legal way that a world destroy- 
ing an individual’s heart can be 
stopped? 

We all know there’s not. So let’s 
lay it right on the line. Let’s see 
what the laity says in answer to such 
a proposition. Legal solutions are 
invited. 

A. ARNOLD BRAND 
Oak Park, Illinois 


Blames Lawyers 
for Bad Public Relations 


=" I am one of those American Bar 
members who should belong to the 
“Cover to Cover Club” as I try to 
read everything which you publish 
—and I think every lawyer should do 
so. 

For many years I have felt that 
lawyers are much to blame for the 
opinion the layman has of our pro- 
fession. Seldom do you see a lawyer 
who has been asked to speak to a lay 
group resist the temptation to get off 
a few so-called witty remarks about 
his profession. The stories he tells 
may get some laughs, but the over- 
all result may be that he has de- 
graded his profession rather than ele- 
vated it in the mind of the layman. 
One of those prize stories regards the 
tombstone of the lawyer which read, 
“Here lies a lawyer and an honest 
man”, the punch line being about 
two men in the same grave. 

Again some lawyers are prone to 
tell their clients that they have a 
“pull” with judges, giving the im- 
pression that they can influence a 
judge by their personal friendship 


with the judges. Sometimes when a 
lawyer loses a case he blames the 
judge and criticizes him before the 
clients. All of these things tend to 
degrade both the Bench and the Bar 
and are certainly not in the best in- 
terests of the profession. 

In nearly forty years of practice 
I have probably known hundreds of 
judges personally and can truthful- 
ly say, as I have said before many a 
meeting which I addressed, that | 
have never known a dishonest judge; 
nor have I ever attempted to take 
advantage of any judge’s personal 
friendship. There have been times 
when I have had to tell a prospec- 
tive client that if he was looking for 
a “fixer”, he was in the wrong office. 

There is no doubt that the Bar 
needs better “public relations”, and 
I believe that our first efforts should 
be to improve our own conduct and 
be sure that we impress upon others 
the uprightness of our profession. 
This was stressed by my professor 
and Dean, John Henry Wigmore. 

Harotp N. NuzuM 
Montrose, California 


Anticipation of Overt Act 

Is Against Legal Principles 

= Substantially contemporaneously 
with the publication of the Brief on 
Communism: Marxism-Leninism, 
came the publication of Civil Liber- 
ties Under Attack, a volume of lec- 
tures delivered at Swarthmore Col- 
lege on the William J. Cooper Foun- 
dation. 

The lecture delivered by Zecha- 
riah Chafee, Jr., Langdell Professor 
of Law at Harvard University (‘‘In- 
vestigations of Radicalism and Laws 
Against Subversion”) should be 
made required reading for the Spe- 
cial.Committee on Communist Tac- 
tics, Strategy and Objectives. 

While legislation aimed against 
persons, who because of their ideas 
and associations might be expected 
to do something wrong, is perhaps 
to be anticipated in the present tem- 
per of the American public, resolu- 
tions such as those adopted by the 
House of Delegates seem alien to 
the attitude that might be hoped for 
in an association of lawyers. 
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Any Communist lawyer who is 
guilty of conduct not becoming to a 
member of the Bar in his tactics in 
a trial involving Communists, or 
who is found guilty of espionage, 
conspiracy, or other crime, can and 
should be punished. To anticipate 
the overt act does not seem consist- 
ent with the principles for which 
lawyers stand. 

It should be sufficient as indica- 
tive of the dangers inherent in the 
type of resolution in question to re- 
call that when Alfred Smith ran for 
President, many thousands of Amer- 
icans refused to vote for him because 
they believed (and it is immaterial 
that I think they were wrong) that 
as a Catholic his allegiance to the 
Pope might prevent him from up- 
holding the Constitution of the 
United States. No one can foresee 
what the next swing of the pendu- 
lum will lead to, in the realm of guilt 
by association. 

Professor Chafee in the course of 
his lecture quotes language from 
Alan Barth’s The Loyalty of Free 
Men which is well worth repeating: 
“Nothing that the agents of Com- 
munism have done or can do to this 
country is so dangerous to the 
United States as what they have in- 
duced us to do to ourselves.” 


Louis P. HALLER 
Chicago, Illinois 


A Reply 
to Mr. Richberg 


= The conflict that has gone on ever 
since Marbury v. Madison between 
those who would give a strict con- 
struction to our Federal Constitu- 
tion, and those who, to use the pithy 
phrase of Chief Justice Marshall in 
McCulloch v. Maryland, look on it 
as “intended to endure for ages to 
come, and consequently to be adapt- 
ed to the various crises of human 
affairs”, is given a fresh statement by 
Mr. Richberg in his address, “Should 
We Revive the Constitution”, pub- 
lished in your January issue. . . . 
There is, of course, room for dif- 
ferences of opinion as to whether 
Congress and the Supreme Court 
have gone too far in their interpre- 
tation of the great substantive pow- 


ers to tax, and to regulate interstate 
commerce. Without accepting Mr. 
Richberg’s views his voice can be 
welcomed as one more shrewd and 
able contribution to this centuries- 
old debate, which ought always to 
go on as a warning to us to “remem- 
ber the limits”. 

But Mr. Richberg does not 
strengthen his position when he also 
speaks of the treaty power as under- 
going a like “expansion”. Mr. Rich- 
berg cites no cases to support his 
claim of expansion and it is sug- 
gested that he fails to do so because 
there are no federal court cases carry- 
ing the doctrine of treaty supremacy 
beyond the limits of Geofroy v. 
Riggs! and United States v. Bel- 
mont.? 

It is interesting to note that from 
Ward v. Hylton (1795)3 down to the 
Belmont case it has been our more 
conservative judges, such as Justices 
Field and Sutherland, scrupulous to 
limit constitutional powers in the 
domestic field, who have defined the 
treaty power in the broadest terms. 
Thus, in the Belmont case: 

Plainly, the external powers of the 
United States are to be exercised with- 
out regard to state laws or policies. The 
supremacy of a treaty in this respect 
has been recognized from the begin- 
ning. . . . complete power over inter- 
national affairs is in the national gov- 
ernment and is not and cannot be sub- 
ject to any curtailment or interference 
on the part of the several states. . . . 
Within the field of its powers, what- 
ever the United States rightfully un- 
dertakes, it necessarily has warrant to 
consummate. And when judicial au- 
thority is invoked in aid of such con- 
summation, state constitutions, state 
laws and state policies are irrelevant 
to the inquiry and decision. 

It would indeed be a long-journey- 
ing “futuristic” lawyer, inspired by 
“malignant socialitis” who could, if 
he would, travel beyond the far- 
reaching limits of constitutional 
power as expressed by Justice Suth- 
erland in this case, with the concur- 
rence of such other conservative 
jurists as Justices McReynolds, Van 
Devanter and Butler. 


But the fact that our Supreme 
Court has never gone beyond these 
landmarks of interpretation of the 
treaty power does not console Mr. 
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Richberg. Like Rachel mourning for 
her children he refuses to be com- 
forted. He points again to these 
“futuristic” lawyers, saying that 
“they point triumphantly to the 
Charter of the United Nations”, that 
“they claim that self-executing pro- 
visions of the Charter have already 
nullified many state laws”. 

True it is that, by one of those 
ironic humors of which this our life 
is not stingy, an intermediate state 
court (Second District Court of Ap- 
peals of California) without wait- 
ing for the federal courts to examine 
into such a claim, has brashly de- 
clared, in Fujii v. California* that 
the Charter of United Nations does 
annul the Alien Land Law of Cali- 
fornia. 

Now, it would be uncharitable to 
say that the jurist who wrote the 
Fujii opinion was a bit overaware of 
the sensation he could create by so 
novel a claim as this. It would be 
kinder to attribute the decision to 
his impatience with California’s ana- 
chronistic Alien Land Law. Be this 
as it may. If Mr. Richberg will 
refrain from mourning the death of 
the Constitution as he reads it long 
enough to use his keenly analytic 
mind to examine the United Nations 
Charter, he will be comforted in 
spite of his disposition to mourn. He 
will see at once that the asserted 
claim that certain provisions of the 
Charter are self-executing is not 
well-bottomed. To the contrary, the 
relevant language of the Charter 
falls far short of being expressed in 
self-executing terms. The provisions 
of the Charter that came closest to 
that contention are found in Arts. 
55 and 56 of the Charter, in Chapter 
IX, under the heading of “Interna- 
tional and Social Cooperation”: 


Art. 55. . . . the United Nations shall 
promote: . . . (c) universal 
respect for, and observance of 
human rights and fundamen- 
tal freedoms for all without 
distinction as to race, sex, 
language or religion. 


Art. 56. All Members pledge them- 
selves to take joint and sep- 





1. 133 U.S. 258. 

2. 301 U.S. 324, 331. 
3. 3 Dall. 199, 236-237. 
4. 217 P. 2d 481. 
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arate action in cooperation 
with the Organization for the 
achievement of the purposes 
set forth in Art. 55. 
(emphasis supplied) 
Do these undefined generalities, 
these agreements to promote and co- 
operate rise to the dignity of self- 
executing covenants? No one famil- 
iar with the exact and precise nature 
of such covenants will so conclude. 
Nor do any of the sixty nations now 
members of United Nations so inter- 
pret them. 


Does the Union of South Africa, 
for instance, understand that by its 
adherence to United Nations it has 
agreed at once to abandon all the 
brutal discriminations of apartheid? 
Do the despotic governments of Afri- 
ca, Asia and of Bolshevik Europe 
understand that they are bound to 
“universal respect for and observ- 
ance of human rights and fundamen- 
tal freedoms?” Assuredly not. Yet, 
if we are bound, it is only because 
these others are likewise bound. 


Yellowstone Regional 

Meeting 

(Continued from page 666) 
co-operation to be “the rainbow of 
hope beckoning toward a system of 
international legal order in an age 
beclouded by formidable potential- 
ities of air and atom”. Mr. Storey 
spoke at the post-luncheon meeting 
sponsored jointly by the Section of 
International and Comparative Law 
and the Junior Bar Conference, at 
which Charles S. Rhyne, of Wash- 
ington, D. C., presided. 

Justice McLaurin, who was pre- 
sented at the Thursday evening ses- 
sion by Roy E. Willy, Chairman of 
the House of Delegates, declared 
that “florid reference to the fact that 
our mutual boundary is unfortified” 
is no longer a sufficient basis for 
American-Canadian understanding. 
“The time has come”, he said, ‘“‘when 
each country should be thoroughly 
familiar with the government and 
the economy of the other.” 

Burt J. Thompson, of Forest City, 
Iowa, Chairman of the Regional 
Meeting Committee, spoke on the 
role of “grassroots” conventions in 
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But the hortatory nature of these 
provisions is put beyond doubt by 
Section 7 of Article 2 of the Char- 
ter, where it is provided that 


Nothing contained in the present 
Charter shall authorize the United 
Nations to intervene in matters which 
are essentially within the domestic 
jurisdiction of any state or shall re- 
quire the Members to submit such 
matters to settlement under the pres- 
ent Charter. 


Since Article 55 prescribes no 
more than that United Nations shall 
“promote”, and Article 56 obliges us 
to no more than “co-operation” with 
it in this regard, while Section 7 of 
Article 2 emphatically inhibits inter- 
vention in this field, we should be 
able to sleep quietly at night without 
fear that our state roofs are about 
to be tumbled about our heads. 

We live in a world that, just now, 
is highly dangerous. There is no 
need to mortify our souls with re- 
mote and imaginary perils. There is 
too much work to be done in guard- 
ing against the real perils that con- 


“mobilizing” the Bar to meet the 
challenge of perilous times. Of the 
221,605 American lawyers, active and 
inactive, only 47,188 are American 
Bar Association members, and _ less 
than two per cent of these attend the 
Annual Meetings, Mr. Thompson 
said. Therefore, “We are setting up 
our tent in your front yard to show 
our wares,” which includes continu- 
ing education in a profession “be- 
coming so complex that a solo prac- 
titioner can’t know what the law is 
or even where to find it.” But he 
principally stressed the need of unity. 
“No Congress will ignore 200,000 
lawyers, once it is convinced that we 
have an organization which speaks 
for a majority of the profession and 
has enough finances to fight with. 
They have listened to the medical 
profession, and socialized medicine 
is a dead duck, because the doctors 
spoke with one voice and had a mil- 
lion dollars to amplify the sound.” 
Public relations were discussed by 
Richard P. Tinkham, of Hammond, 
Indiana, Chairman of the Confer- 
ence of Bar Association Presidents, 
who called for efforts to promote 


front us. 

BENJAMIN H. KIzerR 
Spokane, Washington 
P. S. Nearly three months after the 
foregoing letter was written, the Su- 
preme Court of California, on April 
17 in the Fujii case, while affirming 
the decision of the Second District 
Court of Appeals, definitely and 
unanimously rejected the ground on 
which the Second District Court has 
placed its decision, as forecast in the 
foregoing text. In so doing, the Cali- 
fornia Supreme Court, said: “We are 
satisfied that the [U.N.] Charter pro- 
visions relied on by plaintiff were 
not intended to supersede existing 
domestic legislation and we cannot 
hold that they operate to invalidate 
the Alien Land Law.” 

Instead, the California Supreme 
Court held that California’s Alien 
Land Law had in effect become in- 
valid as the result of a number of 
recent United States Supreme Court 
decisions, of which the chief is Oya- 
ma v. California, 332 U.S. 663. 


“public appreciation of good per- 
formance by the Bar’. He pointed 
out that public opinion polls have 
shown that the lawyer is deemed of 
little importance to his community. 
In a Texas poll, indeed, “the lawyer 
tied for last place with the labor 
leader”. Mr. Tinkham blamed the 
lawyers’ “veil of dignity” for this 
public attitude. Consciousness of 
public relations by individual law- 
yers, better discipline within the 
organized Bar, provision of low-cost 
and no-cost legal services and intelli- 
gent co-operation with the press and 
radio were proposed as remedies. 
John D. Randall, of Cedar Rapids, 
Iowa, spoke on unauthorized prac- 
tice of the law, as chairman of the 
American Bar Association’s commit- 
tee. Edward B. Love, of Chicago, the 
Association’s Director of Activities, 
spoke on the advantages of member- 
ship in the national and state asso- 
ciations. The proposed new Uniform 
Commercial Code was discussed by 
Martin J. Dinkelspiel, of San Fran- 
cisco, President of the National Con- 
ference of Commissioners on Uni- 
form State Laws. The Code, adopted 
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in September, 1951, by the Confer- 
ence and the American Law Insti- 
tute after twelve years of effort, 
“when adopted by the legislatures 
of the forty-eight states should have 
tremendous impact on and be of 
great importance to both the legal 
and the commercial world”, he said. 
Herbert W. Clark, of San Francisco, 
a member of the Council of Survey of 
the Legal Profession, reported on 
the Survey, launched in 1917 with 
American Bar Association and Car- 
negie Foundation funds, and now 
nearing completion. The autono- 
mous council, which includes lay- 
men, has studied what lawyers do, 
with a view to recommending how 
it might be done better for the bene- 
fit of the public, Mr. Clark said. 
“We've been a pretty smug profes- 
sion and we ought not to remain so.” 

The legal draftsmanship institute 
heard talks on “Drafting Legal Pa- 
pers”, by Alan Loth, of Fort Dodge, 
Iowa, and “Death Provisions in Part- 
nership Agreements”, by Thomas S. 
Edmonds, of Chicago. Presiding at 
the sessions were Hatfield Chilson, 
President of the Colorado Bar Asso- 
ciation, and Burton S. Hill, President 
of the Wyoming State Bar. 

Presiding officers of the oil and 
gas institute were James W. Haley, 
of Washington, D. C., Chairman of 
the Section of Mineral Law, and 
Martin A. Row, of Dallas. Papers 
were “Oil and Gas Leasehold and 
Other Mineral Estates”, by James L. 
Shepherd, Jr., of Houston, former 
Chairman of the Mineral Law Sec- 
tion; “Leasing of Public Lands”, by 
Ross L. Malone, Jr., of Roswell, New 
Mexico, a member of the Board of 
Governors; “Unitization”, by Clar- 
ence E. Hinkle, also of Roswell; 
“Placer Mining Claims Located Sub- 
sequent to the Leasing Act of 1920 
as Affecting Oil and Gas”, by J. M. 
Jessen, of Los Angeles, and “Tax 
Problems in Oil and Gas Proper- 
ties”, by J. Paul Jackson, of Dallas. 
Mr. Jackson’s talk was given at a 
joint session of the taxation and oil 
and gas institutes. 

The taxation institute, at which 
Laurens Williams, of Omaha, pre- 
sided, had a panel on “Lifetime and 


Testamentary Estate Planning”, in 
which the participants, besides Mr. 
Williams, were John L. J. Hart, of 
Denver, Owen G. Reichman, of Salt 
Lake City, Thomas P. Patterson, of 
Helena, and Paris Martin, of Boise. 
“Income Tax Problems of Farmers 
and Ranchers” were discussed by Mr. 
Williams, Chairman of the Commit- 
tee on Tax Problems of Farmers, H. 
Gene Emery, of Indianapolis, and 
T. M. Ingersoll, of Cedar Rapids, 
Iowa. 

Herbert W. Clark was moderator 
of a popular Trial Tactics Panel. 
Panel members were Philip S. Van 
Cise, of Denver, A. L. Merrill, of 
Pocatello, William Meyer, of Butte, 
Brigham E. Roberts, of Salt Lake 
City, and John Ilsley, of Gillette, 
Wyoming. 

Judge Alfred P. Murrah, of Okla- 
homa City, presided at the sessions 
of the Section of Judicial Administra- 
tion, which included the evening as- 
sembly at which Judge Hickman was 
the speaker, and an afternoon session 
when Judge James Alger Fee, of 
Portland, led a discussion on ‘‘Proce- 
dures Before Trial”. Alfred P. 
O'Hara, of New York City, Director 
of State Committees, presided at a 
program for State Committees. Paul 
B. DeWitt, Executive Secretary of 
The Association of the Bar of the 
City of New York, discussed “How 
Not To Achieve Judicial Reform”. 
Messrs. O’Hara, DeWitt and Randall 
also participated in a conference of 
bar association executives sponsored 
by the American Bar Association’s 
Committee on Coordination. 

The Junior Bar Conference had a 
discussion meeting at which Chair- 
man Paul W. Lashly, of St. Louis, 
presided. Taking part were Robert 
A. Stuart, of Springfield, Illinois, 
secretary of the Conference, Harold 
H. Clifford, of Oklahoma City, a 
member of the Council, and Dan R. 
Lovelace, of Bozeman, Montana. 

One @ the highlights of the meet- 
ing was a sparkling performance of 
Gilbert & Sullivan’s Trial by Jury by 
students of the Montana State Uni- 
versity School of Music under the 
direction of Professor John Lester, 
sponsored by the Montana Bar 


Yellowstone Regional Meeting 


Association. The same group also 
presented a variety show. Other 
entertainment features included a 
reception following the opening ses- 
sion sponsored by the Montana Bar 
Association and lawyers of Bozeman 
and Livingston, Montana; a recep- 
tion for members of the Junior Bar; 
a ladies’ luncheon at Old Faithful 
Inn, sponsored by the lawyers of 
Billings; and an illustrated lecture 
on “Geyser Land,” by David Condon, 
Chief Naturalist of Yellowstone Na- 
tional Park. 

The meeting was held under the 
direction of the American Bar Asso- 
ciation’s Regional Meeting Commit- 
tee comprising Messrs. Thompson, 
Gambrell, Rhyne, Storey and Tink- 
ham, in co-operation with the bar 
associations of Colorado, Idaho, Mon- 
tana, Oregon, Utah and Wyoming. 
Mr. Jameson was General Chairman, 
assisted by an advisory committee 
composed of Hatfield Chilson, Long- 
mont, Colorado; Terry J. O'Neil, 
Denver, Colorado; Thomas M. Bur- 
gess, Colorado Springs, Colorado; 
James A. Woods, Denver, Colorado; 
Ralph Litton, St. Anthony, Idaho; 
A. L. Merrill, Pocatello, Idaho; 
Robert E. Brown, Kellogg, Idaho; 
Paul V. Ennis, Boise, Idaho; James 
T. Finlen, Butte, Montana; Julius J. 
Wuerthner, Great Falls, Montana; 
Carl McFarland, Missoula, Montana; 
Ernest A. Peterson, Bozeman, Mon- 
tana; Howard J. Luxan, Helena, 
Montana; Robert F. Maguire, Port- 
land, Oregon; Clarence A. Zaring, 
Basin, Wyoming; Robert B. Laugh- 
lin, Casper, Wyoming; F. M. Ser- 
combe, Portland, Oregon; Sidney 
Teiser, Portland, Oregon; James C. 
Dezendorf, Portland, Oregon; Paul 
E. Geddes, Roseburg, Oregon; Lee 
W. Karr, Portland, Oregon; D. A. 
Skeen, Salt Lake City, Utah; Leland 
M. Cummings, Salt Lake City, Utah; 
A. Sherman Christenson, Provo, 
Utah; H. Glenn Kinsley, Sheridan, 
Wyoming; Charles E. Lane, Chey- 
enne, Wyoming; and Burton S. Hill, 
Buffalo, Wyoming. 

Annual meetings of the Montana 
Bar Association and Utah State Bar 
were held in conjunction with the 
Regional Meeting. 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Advance Rentals versus Security Deposits in Leases— 
Time of Taxability and of Deductions 


= It is common, in negotiating leases, 
to require the tenant to pay the land- 
lord at the outset a substantial sum 
in addition to the first period rental. 
This may be designated as a bonus 
for the giving of the lease, or as ad- 
vance payment of the rent for the 
last portion of the term of the lease, 
or as security for the performance by 
the tenant of his various obligations. 
The tax treatment of such payments 
may vary substantially, for both 
landlord and tenant, depending on 
the nature of the payment in the 
particular case. 

Two recent Tax Court decisions 
illustrate the difference to the land- 
lord between advance rentals and se- 
curity deposits. In John Mantell, 
17 T. C. No. 137 (A) (1952) a ten- 
year lease of Florida hotel property 
provided for an annual rental of $33,- 
320, payable in five unequal monthly 
installments during the fall of each 
year. The tenant was required to 
pay the landlord $33,320 upon execu- 
tion of the lease in 1946 as security 
for the performance of the lease. The 
landlord was not required to keep 
this money in a separate account, or 
to pay interest on it. It was to be 
returned to the tenant in the last 
year of the lease, in installments 
which were exactly equal to the vary- 
ing rental installments for that year 
and which were due two days after 
the respective rental payments. An 
additional $10,000 was to be paid to 
the landlord in 1947 and 1948 and 
returned to the tenant at the end of 
the lease, conditioned on faithful 
performance by the tenant. The 
Commissioner considered the $33,- 
320 payment as income to the land- 
lord in 1946. The Tax Court dis- 
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agreed, holding that, on all the evi- 
dence, this was intended by the par- 
ties to be a security payment, and 
not advance rental. 

Jack August, 17 T. C. No. 139 
(1952) likewise involved a lease of 
Florida hotel property. The initial 
lease provided for a term of five 
years, with an annual rental of $28,- 
000, but the tenant was to pay an 
extra $28,000 the first year, and no 
rental the last year. An additional 
$4,000 was to be paid as security for 
performance of the lease and was to 
be refunded at the end of the lease, 
provided the tenant had complied 
with all conditions. Several months 
later, at the landlord’s request, the 
first lease was superseded by a second 
which described the extra $28,000 
already collected as a security de- 
posit, provided for rental payments 
in varying installments (totalling 
$28,000) during the last year of the 
lease, and called for the refund of 
the $28,000 security deposit during 
the last year in installments exactly 
equal to the rent installments but in 
each case due 6 days later. The Tax 
Court (through the same judge who 
wrote the Mantell decision) held that 
the extra payment of $28,000 in the 
first year was taxable income for that 
year, as advance rental, and rejected 
the taxpayer’s argument that it was 
only a security deposit. 

Factually, the two cases are sub- 
stantially identical in all_ respects 
except the intent of the pirties. In 
both, a payment made in the first 
year was in effect to be treated as the 
payment of the last year’s rent, the 
landlord was not required to hold 
the payment in a separate fund but 
was free to use it for his own pur- 


poses without paying interest, and 
there was a separate additional pay- 
ment by the tenant which was to be 
refunded to him at the end of the 
term upon surrender of the premises 
in full compliance with the provi- 
sions of the lease. In Mantell, how- 
ever, the court said that the parties 
had always intended the payment to 
be for security purposes, whereas in 
August the initial intent was to treat 
the payment as advance rental, and 
the subsequent revision of the lease 
to describe it as a security fund was 
simply to serve the landlord’s tax 
interests. The distinction may be 
thin, but it points up the importance 
of determining the tax consequences 
before the lease has been negotiated. 


Actually, the Mantell decision 
seems to go further than is war- 
ranted by the cases which it cites. In 
Clinton Hotel Realty Corporation 
v. Commissioner, 128 F. 2d 968 (5th 
Cir. 1942) the landlord’s obligation 
to pay the tenant interest on the ad- 
vance payment was considered signi- 
ficant in holding it to be a security 
deposit rather than rent. See also 
Astor Holding Company v. Commis- 
sioner, 135 F. 2d 47 (5th Cir. 1943); 
and Hirsch Improvement Co. v. Com- 
missioner, 143 F. 2d 912 (2d Cir. 
1944), cert. den. 323 U. S. 750 (1944). 
However, the Commissioner acqui- 
esced in Mantell, (IRB 1952-10, 1), 
which means that the Bureau should 
follow that case where identical facts 
are involved. 


Unless the cirumstances are on all 
fours with the Mantell case, it is 
questionable whether the landlord 
can escape immediate taxability 
without obligating himself either to 
hold the deposit as a special fund or 
to pay interest on it. If he desires to 
have immediate unrestricted use of 
it, he will probably be required to 
include it in his income, notwith- 
standing the obligation to refund it 
under certain conditions (such as ter- 
mination of the lease without fault 
of the lessee). Gilken Corporation v. 
Commissioner, 176 F. 2d 141 (6th 
Cir. 1949); North American Oil Con- 
solidated v. Commissioner, 286 U. S. 
417 (1932). 

Where a bonus is paid to the land- 
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lord for granting the lease, it is, of 
course, taxable to him in full in the 
year of receipt, and is not to be ap- 
portioned over the life of the lease. 
Edward A. Renwick et al. v. United 
States, 87 F. 2d 123 (7th Cir. 1936). 
Similarly, a bonus received by the 
landlord for cancelling a lease is 
taxable in full in the year of receipt 
(or of accrual, for accrual basis tax- 
payers). Walter M. Hort v. Commis- 
sioner, 313 U.S. 28 (1941). 


The rules applied to the deduc- 
tion of rental payments by the tenant 
are not always the counterpart of the 
rules which govern the lessor. A 
bonus paid for acquisition of a lease, 
for example, may not be deducted in 
the year of payment, but must be 
amortized over the life of the lease. 
Reg. 111, § 29.23 (a)-10; Baton Coal 
Co. v. Commissioner, 51 F. 2d 469 
(3d Cir. 1931), cert. den. 284 U. S. 
674 (1931); Home Trust Co. v. Com- 
missioner, 65 F. 2d 532 (8th Cir. 
1933). A lump sum payment made by 
the tenant in cancellation of the 
lease, however, is deductible in that 
year, and is not amortizable over the 
remaining period for which the lease 
was to run. Alexander J. Cassatt v. 


Commissioner, 137 F. 2d 745 (3d 
Cir. 1943). 

A deposit made by the lessee as 
security is not deductible at all as an 
expense, of course, unless and until 
it is applied against an obligation of 
his. If the deposit should be held to 
be the payment in advance of rental 
for a later year, it is deductible, not 
when paid, but only in the years over 
which it is allocable. The reason for 
this is the rule that the expenses or 
liabilities of one year cannot be used 
to reduce the income of another year. 
Reg. 111, §29.43-2; 2 Mertens on 
Federal Taxation, §12.30, page 171. 

Thus, the question discussed at 
the beginning of this article, as to 
whether a particular payment is a 
security deposit rather than an ad- 
vance rental, is usually of little con- 
cern to the tenant. The tenant is 
ordinarily willing, therefore, to 
comply with the landlord’s wishes as 
to how such payment shall be de- 
scribed in the lease. This makes all 
the more unrealistic the distinction 
drawn between the Mantell and 
August cases by the Tax Court. A 
more valid test would be that of 
whether the lessor has unrestricted 
control of the money, without obli- 
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gation to pay interest or to account 
for its use. That would conform with 
the basic principle of the North 
American Oil case, supra. 

For the landlord, it is well to take 
a long-range look in determining 
whether to subject the advance pay- 
ment to tax in the first year rather 
than the last year of the lease. Some 
crystal-gazing as to the future income 
and tax bracket of the taxpayer may 
be necessary. In taxation, a bird in 
the hand is not always worth two in 
the bush. In the Clinton Hotel case, 
supra, for example, the result of es- 
tablishing the advance payment as 
simply a security deposit was to tax 
it at the high 1944 rather than the 
lower 1935 rates. 

Of course, the landlord may decide 
for nontax reasons to negotiate the 
lease in a way which will be disad- 
vantageous taxwise. It is well to 
remember, however, that he cannot 
safely rely on postponing the tax on 
an advance payment unless there are 
substantial restrictions on his use of 
the money during the interim, or 
unless he gives it the character of a 
loan by paying the tenant interest. 





Contributed by Committee Member Spurgeon 
Avokian 


A Recent Contribution to Our Membership Goal 


*" With approximately 47,500 mem- 
bers on June 1—the most recent fig- 
ures available at the time of this 
writing—the Association still needs 
the help of every member if it is to 
achieve its goal of 50,000 by the 
opening of the San Francisco Annual 
Meeting in September. 

Lawyers have responded enthusi- 
astically to the Association’s member- 
ship drive, led by James R. Morford, 
of Delaware, Chairman of the Com- 
mittee on Membership. Many show 
their recognition of the importance 


of belonging to the Association by 
persuading their partners and asso- 
ciates to “sign up”, thus making 
100 per cent firm membership in the 
Association. 

One example of this trend was 
called to our attention by President 
Nominee Robert G. Storey, who re- 
cently sent five applications for mem- 
bership to the Association Head- 
quarters from the same law firm. 
While it is not unusual for mem- 
bers of a law firm to apply for mem- 





bership in a group, these applica- 
tions are noteworthy because these 
new members of the Association are 
members of the same family as well 
as of the same law firm. The appli- 
cations came from T. K. Irwin, of 
Dallas, Texas, and his four sons— 
T. K. Irwin, Jr., Lee J. Irwin, Ivan 
Irwin and George W. Irwin. 

The JouRNAL agrees with Mr. 
Storey that this unusual event de- 
serves special recognition and takes 
this opportunity to welcome the 
Irwins into the Association. 
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College, Politics and the Reed Report 


=" The editor-in-charge of this de- 
partment has, as a considered policy, 
given a liberal construction to the 
term “legislation” so that it includes, 
according to his definition, not only 
statutory interpretation but the legis- 
lative process as well. Since, viewed 
in its true context, the legislative 
process involves not only proceed- 
ings in the halls of Congress and of 
similar bodies in the various states, 
but also the roots and sources of 
enacted law, there is ample reason 
for discussing in these pages the 
significant study, Preparing College 
Men and Women for Politics, writ- 
ten by Thomas H. and Doris D. 
Reed for the Citizenship Clearing 
House under a grant from the 
Maurice and Laura Falk Foundation 
of Pittsburgh. And if further justifi- 
cation were necessary it would be 
found in the fact that the chairman- 
ship of the clearing house is held by 
none other than the indefatigable 
Arthur T. Vanderbilt who has con- 
tributed a brief foreword to the re- 
port. 

By hypothesis justified to some 
extent by empirical evidence, the 
college graduate is a leader in Amer- 
ican life. Belief in the value of 
formal education has been one of 
the principal items of the American 
credo since colonial days. And in a 
democracy leadership should be sup- 
plied not only in the areas of busi- 
ness and the professions, but in 
government as well. Unfortunately, 
the Reeds have found that in the 
latter field, training for leadership is 
apparently lacking at least in the 
sense that participation in politics 
is not conspicuously a part of the 
educational pattern. This is exem- 
plified by the fact that, according to 
a survey made at the University of 
Iowa and quoted in the Reed study, 
well over half of the 413 institutions 
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reporting either did not permit the 
appearance on the campus of politi- 
cal speakers or had not taken the 
trouble to formulate a policy re- 
garding such appearances. The fail- 
ure to promote participation in poli- 
tics by college men and women is 
attributed in part to faculty resist- 
ance and in part to such factors as 
the fear of making enemies felt by 
tax-supported and _ other  institu- 
tions, the attitudes of families and 
employers and the opposition of the 
politicians themselves. 

Of course the extent to which col- 
leges should encourage political ac- 
tivity on the part of students raises 
rather fundamental questions as to 
the true objectives of education. It 
may be argued that scholarship must 
necessarily be divorced from the 
market place and from the forum 
lest the calm objectivity of research 
be lost. On the other hand, and more 
persuasively, it may be said that 
education is or should be prepara- 
tion for life and that to fail to in- 
clude training for political action in 
the educational process is to leave a 
major gap in the total picture. This 
is the position taken by the authors 
of the report and considering the 
necessity for the participation of 
citizens in government, if it is to 
retain the characteristics of a democ- 
racy, it is a view which is difficult to 
challenge. 

Assuming the validity of the pro- 
position just stated it becomes evi- 
dent that American colleges have not 
as a whole fulfilled their responsibili- 
ties in training their students for 
participation in politics. Although 
in general official doctrine does not 
deny the desirability of such educa- 
tion the means which have been 
chosen to furnish it are, in the opin- 
ion of the authors, woefully inade- 
quate. The traditional course in 


American Government is subjected 
to vigorous criticism largely on the 
basis that it deals too much with the 
structural details of government at 
the expense of adequate considera- 
tion of underlying concepts. “Except 
in the hands of a brilliant teacher 
the traditional American Govern- 
ment course is for many students in- 
tolerably dull, destroying what little 
interest they may ever have had in 
government and deterring them for- 
ever from active participation in 
politics.” (Page 19.) 

The reporters, however, note en- 
couraging signs, since they discern 
“a steady trend toward an introduc- 
tory course in political science which 
stresses principles rather than de- 
scriptive details and the dynamics 
of politics rather than frozen legal 
forms.” (Page 20.) In various institu- 
tions work is being offered which not 
only encourages but demands politi- 
cal activity on the part of the stu- 
dents. It is perhaps significant that 
the institutions where the most effec- 
tive instruction is being done are in 
many instances small colleges with 
inadequate financial support. They 
seem to set an example of imagina- 
tion and courage which many a 
larger school might well envy. 


The study is far more than a criti- 
cal account of existing situations. 
It contains in addition a series of 
recommendations at the basis of 
which is the conclusion that prepar- 
ing students for participation in 
politics should be a primary objec- 
tive of every American college. 
Wisely recognizing the undesirabil- 
ity of prescribing a particular course 
of instruction for all students, the 
authors instead suggest the modifica- 
tion of existing courses in order to 
meet the needs which they envision. 
Introductory work, it is suggested, 
should concentrate on a clear under- 
standing of our system of govern- 
ment, of competing ideologies, of the 
problems which government must 
solve and of the political processes 
of democracy. The methods to be 
followed should include not only the 
conventional ones such as lectures 
and text reading, but also field work 
consisting of interviewing politicians 
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as well as actual participation in 
campaigns. Advanced courses should 
involve more specialized field work 
and internship programs which will 
intensify knowledge of and interest 
in the political process. The key to 
improvement in training is recog- 
nized to be improvement in teaching 
personnel, particularly in the intro- 
ductory courses where much of the 
instruction is given by beginners. Op- 
portunities for participation in prac- 
tical politics by teachers are advo- 
cated as a means of improving the 
situation. 

In addition to reporting the facts 


as they see them, the authors have 
outlined an action program includ- 
ing a campaign of education among 
college authorities as well as among 
the politicians themselves, an effort 
to persuade individual colleges to 
establish courses of the sort advo- 
cated by the authors, an emergency 
training program, the distribution of 
information regarding developments 
in colleges and the institution of 
clearing houses through which gradu- 
ates may be given opportunities for 
participation in_ politics. 

It is to be expected that the report 
will create controversy in the aca- 
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® Seven of the nine candidates for 
Governor in West Virginia re- 
sponded favorably to a suggestion 
by the West Virginia State Bar that 
if elected they would seek the ad- 
vice of the State Bar on judicial 
appointments. The State Bar pro- 
posed that the names of prospective 
appointees be furnished to its Board 
of Governors with enough time al- 
lowed for a confidential poll of the 
judicial district involved or a state- 
wide poll in the case of the Supreme 


Court of Appeals. 
— 


® At the fifty-eighth Annual Meeting 
of the Iowa State Bar Association, 
E. W. McNeil, of Montezuma, was 
elected president of the Association; 
R. F. Clough, Vice President; Burt J. 
Thompson, Delegate to the Amer- 
ican Bar Association; and Edward 





H. Jones, Chairman of the American 
Bar Association’s Section of Bar Ac- 
tivities, was re-elected Secretary. 

One of the features of the meeting 
was an assembly program devoted 
to the subject of “The National 
Economy in a Time of Crisis”. The 
speakers were Roger Fleming, Secre- 
tary of the American Farm Bureau 
Federation; Boris Shiskin, Chief 
Economist, American Federation of 
Labor; Russell Taylor, Assistant Di- 
rector of Research, National Associa- 
tion of Manufacturers, and Howard 
L. Barkdull, President of the Ameri- 
can Bar Association. At the opening 
session of the meeting a trial tactics 
work shop was held. Chief Judge 
Joseph C. Hutcheson, Jr. of the 
Court of Appeals for the Fifth Cir- 
cuit was the speaker at the annual 
banquet. 

a 

=" During the height of the Missis- 
sippi flood the Minnesota State Bar 
Association, through its weekly col- 
umn to newspapers, released a col- 
umn entitled “Get Estimate of Flood 
Damage Before Repairing”. 
® Over six hundred lawyers from 
Michigan, Illinois, Indiana and 
Ohio attended the Third Annual 
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demic world. Whether all the con- 
clusions drawn or the suggestions 
advanced are sound is a matter which 
may require further study and de- 
bate. Be this as it may, the publica- 
tion of the study under such distin- 
guished auspices is an indication of 
the importance of the problem. 
Members of the Bar, having as they 
do a special responsibility in the 
area of government and legislation, 
will do well to give serious consider- 
ation to the report which touches on 
matters of vital significance to the 
perpetuation of free governmental 
institutions. 


Institute on Advocacy at the Univer- 
sity of Michigan Law School in 
February. Professor Charles W. Join- 
er is Chairman of the Institute Com- 
mittee at the Law School. 


The program included a discus- 
sion of the art and technique of ex- 
amining witnesses by Joseph W. 
Burns; self-incriminating privilege 
by Professor Fred E. Inbau of North- 
western Law School, and techniques 
in conducting examination before 
trial by James Fowler. Professor 
Joiner announced that the success of 
this Institute assured that a fourth 
Institute would be held in 1953. 


ee Ves 


# The Section of Judicial Adminis- 
tration’s Committee in Iowa, Ed- 
ward L. Simmons, Chairman, has 
recommended to the Iowa State Bar 
Association a ten-point program for 
the coming year. The recommenda- 
tions are as follows: 1. Use of alter- 
nate jurors in criminal cases; 2. 
Waiver of jury trial in criminal 
cases; 3. More complete judicial 
statistics; 4. Wider use of pretrial 
hearings; 5. Extension of time for 
preparing jury lists by appointive 
jury commissions; 6. Increase in pay 
for petit jurors; 7. Allowance of 
daily mileage to petit jurors; 8. Use 
of a jury handbook; 9. Prohibition 
of smoking in the courtroom, wheth- 
er the judge be present or not; and, 
10. An increase in the salary of 
judges. 





August, 1952 * Vol. 38 699 














OUR YOUNGER LAWYERS 


Robert A. Stuart, Secretary and Editor-in-Charge, Springfield, Illinois 











® On April 25, 1952, as a result of 
the resignation of Charles E. Wilson 
as Director of the Office of Defense 
Mobilization, and Horace E. Loomis 
of the Office of Community Forums, 
the work of one of the most highly 
organized and active of the Junior 
Bar Conference Committees came 
to an end. On that date American 
Bar Association President Howard 
L. Barkdull directed the discharge 
of the American Bar Association’s 
Special Advisory Committee on Mo- 
bilization Information. In his letter 
to Mr. Loomis, Assistant to the Di- 
rector of Defense Mobilization, dated 
April 28, 1952, President Barkdull 
said: “Let me assure you that the 
American Bar Association will con- 
tinue, as it has in the past, to support 
all aspects of our country’s defense 
against communism.” Thus, the Jun- 
ior Bar Conference Committee on 
Defense Mobilization—the _ special 
committee of the Conference charged 
with the primary responsibility, not 
of supporting a partisan political 
program in any sense as sometimes 
charged, but of educating and keep- 
ing the general public advised of the 
nature, purpose and progress of the 
Defense Mobilization Program being 
carried forward under Mr. Wilson's 
direction—was rendered a committee 
with no further purpose. 


The work of this committee had 
been organized and carried on un- 
der the chairmanship of Ben Paul 
Noble of Washington, D. C. Rus- 
sell E. Bowers, Flint, Michigan; 
Fred C. Schillinger, St. Louis, Mis- 
souri; Harry Breithaupt, Washing- 
ton, D.C.; and John Grabber, Falls 
Church, Virginia, were appointed 
and served as the committee's vice 
chairmen. 

‘The background and history of 
this committee were set forth in the 
report submitted by Mr. Noble to 
the Council at its Mid-year meeting 
in Chicago. Early in 1951 Charles E. 
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Wilson related to Cody Fowler, then 
President of the American Bar Asso- 
ciation, that one of the more serious 
and difficult problems faced in mo- 
bilizing the productive forces of the 
nation for defense and stemming the 
inflationary tide was the _ public 
apathy to the program which en- 
gendered misunderstanding and sub- 
mitted less than the fullest of co- 
operation. Subsequently Mr. Wilson 
requested the assistance of the Amer- 
ican Bar Association in carrying the 
essential facts of mobilization to the 
general American public through 
the medium of speakers’ bureaus 
composed of lawyers qualified to 
speak upon the subject. In response 
to Mr. Wilson’s personal request the 
Board of Governors of the American 
Bar Association at its Mid-year meet- 
ing in 1951 authorized the creation 
of a Special Advisory Committee on 
Mobilization Information. Members 
of that committee met in Washing- 
ton, D. C. on June 29, 1951. At that 
meeting it was the sense of the Ad- 
visory Committe that an appropriate 
and well-equipped medium for the 
organization of such a speakers’ bu- 
reau throughout the United States 
was the Junior Bar Conference. 


The Junior Bar Conference there- 
upon undertook to organize speakers’ 
bureaus in each state through the 
existing organization of the Public 
Information Program of the Con- 
ference which readily lent itself to 
the general purpose. The Office of 
Defense Mobilization created as its 
adjunct the Office of Community 
Forums, the function of which was to 
prepare the material and project the 
organization stimulated by the Jun- 
ior Bar Conference into each local 
community. It was under the Office 
of Community Forums that the JBC 
committee most closely worked. 
Shortly following the annual meet- 
ing of the Conference held in New 
York City in September, 1951, and at 


which time the Council by appropri- 
ate action authorized the creation of 
such a special committee, the JBC 
Committee on Defense Mobilization 
was appointed and entered actively 
upon its program. The initial task 
of organization in itself was a tre- 
mendous one involving the appoint- 
ment of some 1100 county and com- 
munity directors or chairmen. This 
job was undertaken through the 
Conference State Director of the 
Public Information Program in the 
individual states. Through this un- 
dertaking the Public Information 
Program received stimulation. For 
the purpose of expanding the organ- 
ization thus pioneered by the Junior 
Bar Conference the Office of De- 
fense Mobilization, on February 8, 
1952, called a meeting of a proposed 
Community Forums National Coun- 
cil to be held in Washington, D. C. 
Represented at that meeting were 
the American Bar Association; the 
Junior Bar Conference; the United 
States Chamber of Commerce; the 
United States Junior Chamber of 
Commerce; the National Congress 
of Parents and Teachers; the Amer- 
ican Legion; Civitan International; 
the National Exchange Clubs; Lions 
International; the General Federa- 
tion of Women’s Clubs; Kiwanis In- 
ternational; Optimists International; 
and Rotary International. During 
the meeting of that group it was 
moved that the various representa- 
tives present would return to their 
organizations and recommend for 
appropriate action the endorsement 
of the Community Forums Program, 
and would, depending upon admin- 
istrative problems involved, inte- 
grate that program into the program 
of the organization for the duration 
of the mobilization effort. It was 
urged by the representatives of the 
groups in attendance that the Amer- 
ican Bar Association continue to act 
in its editorial capacity. Thus, as a 
result of this meeting the organiza- 
tional pattern of the Office of Com- 
munity Forums was substantially 
altered to include representatives of 
the various civic groups and organi- 
zations. The Junior Bar Conference 
Committee continued to participate 
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actively in the program. 

By its official action the Council at 
its Mid-year meeting held in Chi- 
cago approved the continued co- 
operation of the Junior Bar Con- 
ference with the Office of Defense 
Mobilization in its program and con- 
tinued the existence of the commit- 
tee. This action, however, met some 
opposition which opposition was 
based upon the premise that the 
Conference had no place in the 
furthering of a partisan political 
program. The majority of the Coun- 
cil members, on the other hand, were 
of the decided opinion that this was 
not a program of a partisan political 
nature, but instead was one of pub- 
lic service directing itself to the real 
and vital interests of the American 
public in its defense of the American 
way of life. In any event, it is to the 
credit of those members of the Con- 
ference who contributed to the ef- 
fectiveness of the work of the com- 
mittee and to the Conference as a 
whole that it was able to perform a 
service to the American Bar Associa- 
tion and to the defense effort of the 
nation when called upon to do so. 

Theodore A. Kolb, of San Fran- 
cisco, Chairman of the Annual Meet- 
ing Committee of the Junior Bar 
Conference, has announced that his 
committee is nearing the completion 
of arrangements for the Annual 
Meeting of the Conference to be held 
in San Francisco on September 13— 
16. From the tentative program an- 
nounced it becomes apparent that 
this beautiful “City by the Golden 


Gate” is well prepared to dispense 
that brand of “Western Hospitality” 
for which it has become so famous. 
The Bellevue Hotel has been se- 
lected as the headquarters hotel of 
the Conference. 

There will be a full day of meet- 
ings of the Executive Council and 
the judges of the Awards of Merit. 

On Sunday, September 14, at 9:30 
A.M. the annual meeting of the dele- 
gates from affiliated Junior Bar 
groups will be held in the Mirror 
Room of the Bellevue Hotel presided 
over by Robert A. Stuart, the Na- 
tional Secretary. The 12:30 luncheon 
following will feature a speaker of 
national prominence to be an- 
nounced. The first general session of 
the Conference with Richard H. 
Bowerman, National Vice Chairman, 
presiding, will occupy the afternoon 
period. The Barristers Club of San 
Francisco, will act as host at an in- 
formal reception following the first 
general session. 

No business activities have been 
scheduled for Monday morning. The 
Resolutions Committee will meet at 
2:00 p.m. At 2:30 in the Jade Room 
of the Bellevue members will parti- 
cipate in a round table discussion on 
the general subject of “How To Run 
a Law Practice for Profit”. At 4:00 
p.M. the annual debate, with mem- 
bers of the JBC participating and 
sponsored by the Conference on Per- 
sonal Finance Law, will be held in 
the Mirror Room to be followed by 
a reception tendered by that Con- 
ference. 
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The second general session of the 
Conference will convene on Tuesday 
morning with Paul W. Lashly, Na- 
tional Chairman presiding. The 
luncheon sponsored jointly by the 
Section of International and Com- 
parative Law and the Conference has 
been scheduled at 12:30 in the Colo- 
nial Room of the St. Francis Hotel. 
Election proceedings and an organ- 
izational meeting of the Executive 
Council will complete the business 
agenda of the Conference during the 
afternoon. 

The Conference will close its meet- 
ing with a dance to be held at the St. 
Francis Yacht Club, overlooking San 
Francisco Bay, on Tuesday evening. 

Of particular interest to all, the 
Bar Association of San Francisco has 
arranged an outstanding program of 
entertainment for all members of the 
American Bar Association, including 
a reception with music and dancing 
on Monday evening, September 15, a 
trip to Muir Woods, numerous har- 
bor tours, sightseeing tours to local 
points of interest and numerous 
other events of interest to the visitor. 

In addition to its chairman, other 
members serving on the Annual 
Meeting Committee are John S. 
Howell, San Francisco; John J. Ho- 
ran, New York City; Thomas E. 
Stanton, San Francisco, Stanley 
Walsh, San Francisco; Harold H. 
Clifford, Oklahoma City, Oklahoma; 
Charles S. Davis, Jr., Topeka, Kan- 
sas; Frank E. Day, Portland, Oregon; 
and Richard H. Keatinge, Los An- 
geles, California. 


® On May 17, 1952, the Standing Committee on Law 
Lists issued a certificate to Hine’s Legal Directory, Inc., 
38 South Dearborn Street, Chicago 3, Illinois, for the 


1952 Edition of Hine’s Insurance Counsel. 
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Activities of Sections 
and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


® The decision of the United States 
Court of Appeals for the District of 
Columbia Circuit, in the case ol 
Robert Ramspeck, et al. v. Federal 
Trial Examiners Conference, et al., 
(38 A.B.A.J. 407; May, 1952), is 
awaited with more than the usual 
interest by members of the Adminis- 
trative Law Section. The Govern- 
ment’s appeal is from the sweeping 
decision of the District Court (No. 
5171-51-1952), which held that there 
could be no classification in various 
salary grades of hearing examiners 
employed within a particular agency; 
that from this it followed that the 
Civil Service Commission was with- 
out authority to issue a promotion 
regulation and that there could be 
no rotation of cases within salary 
grades in accordance with an esti- 
mate of the difficulty and importance 
of each case. The court also held 
that a reduction in force regulation 
was invalid on the ground that it im- 
paired the security of tenure of the 
examiners. 


The Government’s brief presented 
four questions, the answer to which 
will go far to define the status and 
measure the independence of trial 
examiners under the provisions of 
Section 11 of the Administrative 
Procedure Act. These questions are: 


1. Whether Section 11 of the 
Administrative Procedure Act, 
providing that hearing examiners 
shall receive compensation in ac- 
cordance with the Classification 
Act, authorized the Civil Service 
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Commission to establish more 
than one salary grade for hearing 
examiners within a_ particular 
agency. 

2. Whether the Civil Service 
Commission is authorized by Sec- 
tion 11 of the Administrative Pro- 
cedure Act to promulgate a regu- 
lation governing the promotion of 
hearing examiners and whether 
that regulation as promulgated is 
valid. 

3. Whether the provision of Sec- 
tion 11 of the Administrative Pro- 
cedure Act providing for the as- 
signment of hearing examiners to 
cases ‘‘in rotation so far as practi- 
cable”, precludes assignment of 
cases in rotation within each sal- 
ary grade in accordance with the 
level of difficulty and importance 
ot cases. 

+. Whether the provision of Sec- 
tion 11 of the Administrative Pro- 
cedure Act providing for the re- 
moval of hearing examiners only 
for good cause prevents the sepa- 
ration of surplus hearing examin- 
ers in reductions in force. 


COMMITTEE ON 
LEGAL AID WORK 


® The Standing Committee on Le- 
gal Aid Work has joined in planning 
the 30th Annual National Legal Aid 
Association Conference which is 
scheduled to be held September 11— 
13 in connection with the meeting of 
the American Bar Association in San 
Francisco. Five half-day sessions are 
to be held at the Sir Francis Drake 
Hotel, ending with a dinner meeting 
on Saturday evening, September 13— 


a fusion of the National Legal Aid 
Association’s usual Annual Dinner 
with the Committee’s Open Lunch- 
eon Meeting on Legal Aid which has 
been a feature of recent Annual 
Meetings of the American Bar Asso- 
ciation. 

Under the chairmanship of Her- 
bert W. Clark, of San Francisco, a 
planning committee representing 
member legal aid societies, Califor- 
nia State and San Francisco Bar As- 
sociations and the California Public 
Defenders and Legal Aid Associa- 
tion, has arranged a program to in- 
terest both bar association officials 
concerned with developing organ- 
ized legal aid services as well as at- 
torneys engaged in the work. 

Highlights of the program include 
an open meeting on Saturday morn- 
ing, September 13, on “Organizing 
Legal Aid and Lawyer Reference 
Services”, which will consider the re- 
lationships between legal aid and 
lawyer reference, the practical prob- 
lems of establishing facilities and the 
responsibility of the profession. 

Another feature of the Conference 
concerns “Interstate Legal Aid Serv- 
ice”, covering the operation of the 
Uniform Reciprocal Enforcement of 
Support Act developed by the Com- 
missioners on Uniform State Laws; 
the status and proposals for a Fed- 
eral Non-Support Act and a Uniform 
Divorce Recognition Act, and the 
referral of Legal Aid cases for serv- 
ice in other parts of the country. 

The National Legal Aid Associa- 
tion has extended a cordial invita- 
tion to all American Bar Association 
delegates to attend and participate 
in the Legal Aid meetings. 
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A Ministry of Justice 
(Continued from page 640) 


thinks particularly of the American 
Law Institute. Its primary work has 
been in doctrinal restatement of our 
common law. But it has done and is 
now doing not a little as a source 
for legislation, for example, in the 
Model Code of Criminal Procedure, 
Model Code of Evidence, and Youth 
Correction Authority Act, and the 
Draft Uniform Commercial Code 
upon which it is still at work. 


No less important, if sometimes of 
less influence for want of political 
significance than trade and business 
organizations, are associations and 
other organizations interested in so- 
cial and economic problems related 
to the administration of justice, such 
as the American Prison Association, 
the National Conference on Social 
Work, the National Probation and 
Parole Association, the American As- 
sociation for Labor Legislation, and 
like organizations in the several 
states and in metropolitan cities. 


In recent years much has been 
done in preparation for legislation 
through research by privately en- 
dowed foundations. The surveys of 
the administration of criminal jus- 
tice conducted by such foundations 
have achieved significant results and 
more than one such foundation has 
done work or is now doing work 
which may lead to needed legisla- 
tion. No less important is and has 
been the work of organizations inter- 
ested in political and legal problems 
affecting the administration of jus- 
tice, such as the American Judica- 
ture Society and the National Muni- 
cipal League. Here also one must 
speak of research carried on in insti- 
tutes and departments of universi- 
ties; especially of the Institute of 
Law of The Johns Hopkins Univer- 
sity, which unhappily had to be dis- 
continued for lack of funds. 


Likewise one must not omit to 
notice international periodicals de- 
voted to comparative legislation of 
which there have been many and 
some have survived the war. These 
have in the past made not a little 


material available which has com- 
mended itself to lawmakers in many 
lands. Also more than once in our 
legal history learned, experienced 
and public-spirited individual law- 
yers have bestirred themselves to do 
work of the first importance in prep- 
aration for legislation which has 
done much for the improvement of 
the law in action. 


Difficulties of the Courts 

Are Largely Neglected 

Thus there has come to be an abun- 
dance of agencies of preparation for 
legislation and more than abundance 
of advice to lawmakers as to what 
they should enact and how to frame 
the enactments. But in all this abun- 
dance relatively little is directed to 
the difficulties which the courts en- 
counter in adjusting relations and 
ordering conduct through decision 
of the cases brought before them. In- 
deed too often the legislation result- 
these 
agencies raises new and hard ques- 


ing from the activities of 


tions for the courts of adjusting 
statutes directed to the claims of 
particular organizations to the gen- 
eral body of the law and of securing 
recognized interests of individuals 
outside the organizations or the in- 
terests of other organizations which 
the newly enacted rules had ignored. 
This and neglect of new situations 
of fact, to which the analogies of the 
precepts of the common law are not 
or are not wholly applicable, and 
failure to help necessary judicial 
choice between starting points for 
judicial reasoning which are of equal 
authority, throws a heavy burden 
upon the courts of which Mr. Jus- 
tice Cardozo justly complained. 


Statutes drafted by and enacted 
at the instance of particular organiza- 
tions, with reference to their par- 
ticular interests, often tempt the 
courts to what Mr. Justice Frank- 
furter aptly called judicial free 
wheeling in interpretation and ap- 
plication. Lack of legislation sorely 
needed to keep the common law in 
action abreast of the circumstances 
of life in the society of today, tempts 
the courts to go beyond the limits 
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of what Mr. Justice Holmes calls 
the interstitial lawmaking which is 
permissible in our constitutional pol- 
ity. Under such conditions the pres- 
sure on courts to engage in general 
legislative activity is often strong. 
But courts must hesitate even in 
the area of legitimate and necessary 
interstitial lawmaking for two rea- 
sons. One is that judicial lawmaking 
is retroactive, applying to transac- 
tions and situations of the past as 
well as of the future, whereas legis- 
lation governs only the future-and 
so does not infringe the social in- 
terest in the security of transactions 
or unsettle the stability of the 
economic order. The other reason, 
no less compelling, is that judicial 
decisions furnish analogies as start- 
ing points for legal reasoning, which 
statutes do not. Thus radically new 
legislation will affect as a rule little 
or nothing beyond its immediate 
purview while radical judicial inno- 
vation may affect precepts on almost 
any subject in almost any field of 
the law and may do so prejudicially. 
As things are a wholly unfair burden 
is put upon the courts, which from 
the nature of the judicial power they 
are ill prepared to meet. 


There are many reasons why the 
public always has been and very 
possibly always will be more or less 
dissatisfied with the administration 
of justice according to law. The 
more or less necessary mechanical 
operation of rules and hence of laws, 
the inevitable difference in rate of 
progress between law and _ public 
opinion, a general popular assump- 
tion that the administration of jus- 
tice is an easy task to which anyone 
is competent, and popular impa- 
tience of the restraint which is in- 
volved in adjustment of relations 
and ordering of conduct required in 
civilized society in a crowded world, 
have always created dissatisfaction 
with laws and courts and judges and 
lawyers. These causes of dissatisfac- 
tion may be mitigated but not obvi- 
ated. But we ought not to create new 
ones which may be obviated or 
permit old ones which may be obvi- 
ated to remain operating in the 
legal system. To obviate them must 
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be chiefly the work of legislation. 


"What Is Needed 
Is Continuous Study 


What is needed if legislation is to do 
for the administration of justice what 
is required for full effectiveness for 
its purpose is continuous competent 
study by qualified legal scholars in 
whom lawmakers and the public 
have confidence. As things are there 
is no continuity in the work of the 
several agencies of preparation for 
legislation and no relation of the 
work of any one of them to the 
others. There is no adequate contin- 
uous and comprehensive study of the 
local law and local administration 
of justice in the light of the general 
law and the general administration 
of justice. There is no adequate 
survey of particular interests press- 
ing for recognition or for fuller 
recognition in the light of generally 
recognized or already secured inter- 
ests in order to consider the effect of 
the one law upon others. Needed im- 
provements may be extended to 
some particular interest leaving oth- 
ers equally deserving of redress but 
partially secured as they were. There 
is no assured investigation to see that 
what is done with one end solely in 
view does not undo or thwart what 
was long established and well work- 
ing with another end in view. 

A few examples of legislation of 
the type too common nowadays will 
suffice to make my point. As things 
are all manner of organized callings 
aspire to the rank of professions and, 
taking privilege against disclosure of 
communications to be a badge of a 
profession, have urged and often pro- 
cured enactment of statutes creating 
new privileges for them. These stat- 
utes and proposals for more of them 
were considered by a committee of 
The Association of the Bar of the 
City of New York in 1934 and by a 
committee of the American Bar As- 
sociation in 1937-1938. By that time 
some sixteen states had extended the 
privilege to sources of information 
given to a journalist, to information 
given to an accountant, to informa- 
tion given to a social worker, to in- 
formation given to a detective, to a 
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stenographer, to a trust company, 
and to an official who learns of an 
illegitimate birth. As Dean Wig- 
more says of these statutes: “In no 
instance has it been made to appear 
that the occasional disclosure in judi- 
cial proceedings of the communica- 
tion sought to be kept secret would 
be injurious to the general exercise 
of the occupation or that all the con- 
ditions exist which justify a general 
privilege.” He points out that the 
statutes have for the most part been 
procured by organized occupational 
groups and adds that “most of them 
are crude in formulation and exces- 
sive in scope.” 

Again, Professor MacLachlan has 
called attention to legislation in 
more than twenty states “making in- 
surance a particularly favored type 
of asset because of exemptions ex- 
tended to it”. He tells us that it is 
due to aggressive action on the part 
of life insurance companies and that 
it has “tended to make the life in- 
surance policy a channel particularly 
adapted to enabling a debtor to be 
generous to those he wishes to favor 
before he is just to his creditors”. 

Likewise the Uniform Fraudulent 
Conveyance Act, in many ways a 
very good act, nevertheless has given 
rise to serious questions of adjust- 
ment to statutes of limitations and 
in one important provision seems to 
thwart the policy of the recording 
acts. 

But perhaps the most enlighten- 
ing illustration is furnished by the 
effort to improve the law of inter- 
pleader. For historical reasons that 
useful remedy had become burdened 
with a number of technical require- 
ments which served no good pur- 
pose and seriously affected its useful- 
ness. Those technical requirements 
stood in the way of resort to the 
remedy by life insurance companies 
which wished to have the benefit of 
it on the equity side of the federal 
courts. Enlisting the aid of fratern- 
al insurance organizations, they 
brought the matter to the attention 
of Congress and procured legislation 
abrogating the obnoxious require- 
ments in case of life insurance and 
fraternal insurance, leaving the rest 


of us to the mercies of the unfortun- 


ate restrictions. It took years of effort 
under the auspices of a teacher of 
equity, to get the practice modern- 
ized for the benefit of all litigants 
in the federal courts. The Uniform 
Bills of Lading Act thoughtfully 
modernized interpleader for carriers 
which had issued bills of lading. 
Much needs to be done in most of 
the states to put all of us in as good 
a position as organized life insurers. 

Not only is there no assured agen- 
cy of advising legislatures as to plaus- 
ibly urged measures brought to them 
by well-organized interests, but there 
is no continuous comprehensive sur- 
vey to find leaks in the system of 
laws, to discover and direct attention 
to badly working rules and pitfalls 
demanding remedial legislation, and 
to consider carefully how the reme- 
dies proposed may be made to fit 
into the general body of the law 
and not create new difficulties in try- 
ing to eliminate old ones. 


My thesis is that the law faculty 
of a state university is exceptionally 
qualified to do at least a large part 
of this work and do it well. Indeed, 
so long as we can not have a ministry 
of justice such as Bentham and Lord 
Haldane and Mr. Justice Cardozo 
envisaged, since we seem to feel that 
a ministry so free from political pres- 
sure, sO competently manned, so 
animated by pure zeal for the ad- 
vancement of justice, and so filled 
with scientific spirit as to command 
the confidence of legislatures and 
people is not possible in a politics- 
ridden time and country, to whom 
may we turn with more assurance 
than to the teachers of law in those 
institutions? Unless an official min- 
istry of justice could be kept out of 
politics, unless a personnel of as high 
order of qualifications as those de- 
manded of the professor of law in the 
state university is assured, the official 
ministry might but aggravate the bad 
situation which already exists. 

At any rate in turning to these 
professors we shall not have to over- 
turn any established system of po- 
litical appointments. Moreover, in 
the faculty of the law school of the 
state university we shall find the 
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permanance of tenure, the condi- 
tions of work—continuity, opportun- 
ities of dealing with problems as a 
whole, possibilities of surveying a 
wide field, extending beyond the lim- 
itations of jurisdictions and localities 
and parties—the independence of pol- 
itics, and the guaranties of training, 
ability and scientific attitude which 
are essential to true research and 
alone will make for public confi- 
dence. 

There is no way of learning a field 
of the law like teaching it to well- 
educated students such as alone are 
now admitted to study in accredited 
American law schools. Likewise there 
are special advantages for the work 
of a law teacher, as to taking on part 


Fact Against Fiction in Divorce 
(Continued from page 650) 


quarrels over money matters were 
the dominating cause of the mar- 
riage failure. In 35 other cases, 
money matters, including the gam- 
bling away of funds by the husband, 
the indefensible waste of money and 
nonsupport, were combined with 
other causes in producing the end- 
result. In two cases I found that “in- 
laws” were responsible for the break- 
up and in seven others that “in-laws” 
were a contributing cause. In five 
cases the evidence indicated to me 
that the basic cause of the marriage 
failure was simply a wide difference 
in the ages of the two parties, with 
the inevitable conflict of interests, 
attitudes and habits. In three cases 
the proved ground of divorce was 
that the defendant had been con- 
victed of a felony. 


Statistics Probably Show 

Less than the ‘‘Whole Truth” 

With respect to the foregoing data 
indicating the causes of divorce, we 
may anticipate this critical observa- 
tion: Lawyers and judges know that 
in default divorce hearings the whole 
story often is not told. It is possible 
that usually in such cases we do not 
receive all the truth bearing on the 
cause of estrangement. If, for exam- 
ple, some obstacle or difficulty in the 


of the work of a ministry of justice, 
in the method of instruction from 
adjudged cases which prevails in our 
law schools. Teaching alert students 
who are studying the decisions of the 
courts and are discussing them with 
the teacher in class; who require him 
to justify every point in the court's 
reasoning or to justify his criticism; 
who demand to know why the law 
requires this rather than that; who 
compare what they are taught in one 
course with what they are taught in 
another and require differences of 
treatment of what seem substantially 
like circumstances and conditions to 
be justified—all this brings home 
vividly to the law teacher the leaks 
and defects and anachronisms and 


way of normal sex relations was the 
root of evil, the plaintiff might not 
reveal that fact. The consequent 
conduct of the parties might supply 
enough incidents of discord and 
cruelty to support a decree, without 
evidence of the original instigating 
factor. Desertion probably usually 
results from definite causes within 
the conduct of the parties, whether 
obvious and describable or subtle 
and difficult to identify, and the de- 
serted party could be chiefly to 
blame; but, in a default hearing, 
proof of desertion could be made 
without our learning the underlying 
reasons. In consideration of a hus- 
band’s agreement not to contest a 
divorce action, the wife may and 
certainly sometimes does mitigate her 
charges and evidence against him. 
On the other hand, doubtless the 
plaintiff at times gives us only one 
side, the side more favorable to her. 
Also, I have no doubt that the plain- 
tiff herself sometimes does not know 
the real, basic cause of the matri- 
monial trouble. But against all these 
possibilities, I am convinced that 
most of what we hear in default di- 
vorce trials is true in substance. 
When our survey covers a large num- 
ber of cases, the many variations 
from the truth in individual in- 


stances have a tendency to offset one 
another, leaving us a picture of the 
whole that approaches accuracy to 


A Ministry of Justice 


legislatively introduced anomalies 
and inconsistencies as nothing else 
can do so well. Teaching the law in 
action in this way, from study of its 
operation rather than by indoctrina- 
tion, is a real preparation for effec- 
tive activity to initiate and promote 
legislation for improving the admin- 
istration of justice. 

I submit that a duty is cast upon 
the faculty of the law school of a 
state university, both as members of 
the teaching profession and as mem- 
bers of the legal profession, to exer- 
cise the learned arts they pursue in 
the spirit of a public service in the 
great and needed service of taking 
upon themselves the role of a Min- 
istry of Justice. 


a degree that reliably serves the 
truthseeker’s purpose. 

One final point of inquiry has to 
do with the community property, if 
any, accumulated by the parties dur- 
ing their marriage. In the table that 
follows, the term “very little” is used 
to denote those cases in which the 
only community property owned by 
the parties consisted of some house- 
hold furniture and furnishings of 
comparatively small value, or an 
equity in the same, and possibly, but 
not always, an equity in an automo- 
bile. The term “little” indicates only 
a small enlargement of holdings thus 
classified as “very little.” The other 
terms, I think, speak for themselves. 
These were the findings as to com- 
munity property: 

In 514 cases, 


58 per cent None 

In 136 Very Little 

In 101 Little 

In 54 Moderate 

In 49 Considerable up 
to a measure of 
wealth 

In 28 Not determined 


In the discredited philosophy of 
materialism, whether of pure com- 
munism or of any of its kindred dis- 
eases, this lack of property in what is 
called a capitalist state would be 
cause, the one dominating, over-all 
cause of matrimonial trouble, as of 
all troubles. People who call slavery 
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“freedom”, despotism ‘‘democracy”, 
enslavement “liberation”, collectiv- 
ism “progress” and supergovernment 
“the goal of human destiny” will as 
easily call any effect “cause” if an 
immediate dialectic purpose seems to 
be served by so doing. Our greatest 
divorce business came during and 
immediately following the most re- 
cent World War when people gener- 
ally had more buying power than 
they ever had before or have had 
since. After we have pondered 
thoughtfully the other facts found 
in our survey, we can, I am sure, 
set cause and effect in their true re- 
lationship and understand why there 
was so little community property for 
the parties to quarrel over. It would 
be an ill-ordered society, indeed, if 
those attributes, attitudes, weak- 
nesses and patterns of conduct which 
carry matrimony to failure were 
generally to win rewards in other 
spheres. Yet, in this matter of prop- 
erty, we contemplate, I am sure, a 
reactive factor. Property accumu- 
lated through the same virtues that 
build and maintain a good home 
probably does, in turn and like chil- 
dren, generally tend to stabilize a 
family and hold it together. I say 
“generally”, because now and then 
we see a case in which the matri- 
monial tie held firmly as long as 
husband and wife had to struggle, 
devise and practice rigid economies, 
and sacrifice, but broke with the 
coming of prosperity. 


Chief Cause of Divorce 

Is Chronic Cruelty 

As stated elsewhere, the facts set 
forth in this article were compiled 
not to prove any theory held in ad- 
vance, but rather to learn what, if 
any, theory or general principle the 
facts would prove. The readei now 
can do his own theorizing. He ought 
to bear in mind, however, that the 
chief cause of divorce is chronic 
cruelty. Marriage in America usually 
and remarkably weathers everything 
else—misunderstandings, thoughtless- 
ness, quarrels, disappointments, dis- 
illusionment, illness, hardships— 
everything else short of infidelity and 
desertion, and even they occasionally 
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are survived by the marriage bond. 

It is a current intellectual fad to 
ascribe to “emotional immaturity” 
or just plain immaturity the conduct 
of others toward which one wishes 
to be reasonably tolerant and yet for 
which he cannot gain the approval 
of his conscience. The fad is aging 
and already is a wee bit stale, because 
it is dawning on intellectuals that 
maturity and immaturity, relative 
conditions, always in adults and 
sometimes even in minors, exist to- 
gether, that no one grows equally 
in respect to all his potentialities and 
all phases of his personality. The 
thoughtful and frank parent, for 
example, seen himself out- 
matured in some respects by a child 
whose infancy in other areas of per- 
sonality has overstayed its time. This, 
doubtless, is as it ought to be; for 
maturity, I am sure, is more attrac- 
tive for being seasoned with a dash 
of immaturity. 

A few experts have told us that all 
the behavior that leads to tragedy 
and heartache in the home and to 
divorce is but a symptom, beneath 
which, as chief cause and villain, is 
“emotional immaturity”. Weighting 
that statement with all possible sig- 
nificance, it says little more than that 
human beings behave themselves as 
they do because they are human 
beings. More discerning, specific and 
helpful, although less pedantic and 
euphemistic, would be the diagnosis 
that part of the home-breaking be- 
havior of our time is symptomatic of 
mental illness, which, if recognized 
and treated as such, often could 
be cured. 

Another and the next most effec- 
tive villain discovered by the experts 
seeking causes for home-wrecking 
behavior is the “modern industrial 
civilization”. Here, indeed, they en- 
ter a realm of fiction. From the first 
traces of man’s activities on earth, 
we have learned that his conduct 
always has been streaked by cruelty, 
at times so terrible as to be beyond 
the understanding of minds edu- 
cated in our industrial age. Consider- 
ing the world at large, this era of 
our American civilization, with all 
its shortcomings, is marked by rela- 
tively less cruelty and more kindness 


has 


than any earlier age of history. Para- 
doxical and incongruous as the fact 
may be, when set against anachron- 
istic Hitlers and Stalins and the 
cruelties of our own land, never be- 
fore have there been in the world so 
many kind, enlightened and sensi- 
tive consciences as exist today. Let us 
not depreciate the facts that the 
great majority of marriages in our 
American industrial age are reason- 
ably successful and that many of 
them are superbly so; nor the facts 
that the majority of husbands, active 
in our commerce and industry, are 
reasonably kind and that many of 
them are thoughtfully, understand- 
ingly and magnanimously so. If from 
a wide and varied acquaintance | 
were to make a list of the kindest 
persons I have known, the list would 
contain at least as many names of 
men who have been active in the 
heart of commerce and industry as 
of persons from the detached walks 
of life. The American landscape 
is dotted with churches wherein is 
taught a faith, the essence of which 
in practical application is kindness, 
the golden rule and the art of living 
happily together. These edifices vary 
from the simple, white, one-room 
building of the rural corner to 
costly, departmentalized institutions 
of great cities. All were built by 
capitalists, millions of them, great 
and small, who were such because 
they did not spend on themselves 
and consume all their gains from an 
industrial age. 

Confronting the numerous demon- 
strations of ideals and influences that 
exist in our era and that have con- 
tributed to successful marriage, we 
cannot rationally transfer from a 
husband to an “industrial age” re- 
sponsibility for the husband’s dere- 
lictions that have wrecked a mar- 
riage. 

As the chief cause of divorce is 
cruelty, so the chief preventive is 
kindness. The matter is just that 
simple—of statement. But this fact 
takes us beyond both the scope and 
the possibilities of law, although not 
beyond the social or professional in- 
terests of a properly educated lawyer. 
The lawyer whose thinking and con- 
cerns do not carry him into sociology, 
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economics, philosophy, religion and 
political science is not qualified for 
the leadership that his profession 
makes possible for him or thrusts 
upon him. For the lawyer with an 


ambition to save marriages and 
homes and to promote their tutelage 
of children, these questions may be 
helpful thought-starters: 

Is there a more accurate criterion 
of the advance and worth of a Civi- 
lization than the number of persons 
whose standard of personal conduct 
includes a measure of excellence in 
the art of. being kind? 

In using our most powerful means 
of “mass education” to bring exhibits 
of cruelty and the conflict of brute 
force into our homes, what contribu- 
tion do we make to ideas, emotional 
balance and character? 

Is evolution reflected in the con- 
cept that friction, quarrels and mis- 
understanding can be adjusted on a 
higher level than that of violence, 
on a level of frank and fair discus- 
sion, acceptance of constructive criti- 
cism, trying to put ourselves in the 
other person’s position and to under- 
stand that 
with others and arbitration? 


position, consultation 

Nothing we know about human 
character is more primitive than the 
impulse to settle controversy and 
clash of interests by violence. As long 
as we dramatize and glorify that 
method, is there a reasonable basis 
for faith in man’s progress? 


Freedom of Speech in Congress 
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It seems also that had there been 
an intention to limit the privilege 
to those things said and done be- 
tween the Commons and the King, 
this would have been known and 
presented in the controversies that 
arose in the courts in libel and 
slander cases thereafter in this 
country and England. I find no 
such contention advanced either by 
lawyers or judges in the decisions 
I have examined. 

I go now to those decisions of 
England and our own that high- 
point the application of these privi- 
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Have our schools and colleges 
dealt with hazing and other forms of 
campus cruelty in a strong, intelli- 
gent, decisive manner or in a weak, 
vacillating, mollifying manner? 

Have we dealt with marriage itself 
and the marriage custom as intelli- 
gently as we might? 

Does it make sense to be fearful 
of the atomic bomb as a possible de- 
stroyer of our bodies and of our 
civilization, and to spend billions for 
protection and retaliation, while 
having little intelligent concern over 
things that are destroying noble- 
ness, sanity, contentment and real 
civilization from within? 

What would be the effect on the 
moral tone and atmosphere of our 
entire nation if we could find a great 


lege provisions. 

In an article in the Pennsylvania 
Law Review,®® Judge Yankwich*! 
said: “With the development of the 
law of defamation, it was natural 
that, either by legislation or judicial 
construction, what had begun as a 
defensive measure against executive 
interference should extend to all 
attempts to curtail freedom of legis- 
lation by court action.” 

The King v. Lord Abingdon,** de- 
cided in 1795, was a libel action 
which was based on the fact that the 
defendant in the House of Lords had 
in the course of a speech mentioned 
an attorney and charged him with 
pettifogging practices, improper con- 


@ We Are Buyers of Idle Surplus Metalworking 
Machinery such as: Engine and Turret Lathes, 
Automatic Screw Machines, Boring Mills, Mill- 
ing Machines, Punch Presses, etc. 


= Contact us at once whether you have one 
machine, or a hundred or a plant full. Quick 
Action, Confidential and Dependable Service. 


SELL THEIR BUSINESS? 





ILLINOIS 
Telephone CEntral 6-796] 


man and elect him President of the 
United States, a strong man who 
knows and who would exemplify 
and expound those vital truths so 
aptly stated nearly sixty years ago by 
Max Simon Nordau in these words: 


The criterion by means of which 
the true lovers of progress may be 
recognized and distinguished from the 
impostors may be this: Whoever 
preaches absence of discipline is an 
enemy of progress; and whoever wor- 
ships his own self is an enemy of 
society. Society has for its first promise 
neighborly love and the capacity for 
self-sacrifice; and progress is the effect 
of an ever more rigorous subjugation 
of the beast in man; of an ever tenser 
self-control; an ever keener sense of 
duty and responsibility. The emanci- 
pation for which we are striving is of 
the judgment, not the appetites. 


duct in his profession, and “other 
matters highly injurious to the char- 
acter’ of the attorney. The defendant 
then had the speech published in 
several papers at his own expense. It 
was held that for words spoken in the 
House of Lords “and confined to its 
walls”, the court could not call him 
to answer; that a member had the 
right to publish his speech, “but that 
speech should not be made the ve- 
hicle of slander, against any indi- 
vidual; if it was, it was a libel”. A 





30. ‘The Immunity of Congressional Speech— 
Its Origin, Meaning and Scope’, Leon R. Yank- 
wich, 99 U. of Pa. L. Rev. 960 (1951). 

31. U.S. Federal Court, Southern District Calli- 
fornia. 

32. 1 Esp. 226. 
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jury found the defendant guilty. He 
was fined and imprisoned for three 
months. 


In The King v. Wright,3* decided 
in 1799, the defendant was _pro- 
ceeded against to show cause why a 
criminal information should not be 
granted against him for publishing a 
libel by printing a literal copy of 
part of a report of a committee of 
Commons. In the opinion, Lawrence, 
J., said: “... it is of advantage to the 
public, and even to the legislative 
bodies, that true accounts of their 
proceedings should be generally cir- 
culated; and they would be deprived 
of that advantage if no person could 
publish their proceedings without 
being punished as a libeller. Though 
therefore the defendant was not au- 
thorized by the House of Commons 
to publish the report in question, 
yet, as he only published a true copy 
of it, I am of opinion that the rule 
ought to be discharged.” 


In 1808, the Supreme Judicial 
Court of Massachusetts had before it 
the case of Coffin v. Coffin.34 It was 
an action based on alleged slander 
arising as a result of statements made 
on the floor of the House of Repre- 
sentatives of Massachusetts by a 
member and not directly in the 
course of debate. Plaintiff had been 
called a “convict” with reference to 
charges of which he had been ac- 
quitted. The freedom-of-speech pro- 
vision of the Constitution of Massa- 
chusetts was construed. The court 
said: “These privileges are thus se- 
cured . . . to support the rights of 
the people, by enabling their repre- 
sentatives to execute the functions of 
their ofhce without fear of prosecu- 
tions, civil or criminal.” The court 
further held: ‘““To this construction 
of the article it is objected, that a 
private citizen may have his charac- 
ter basely defamed, without any pe- 
cuniary recompense or satisfaction. 
The truth of the objection is ad- 
mitted. ... But if it is allowed that 
the remedy is inadequate, then a 
private benefit must submit to the 
public good. The injury to the repu- 
tation of a private citizen is of less 
importance to the commonwealth 
than the free and unreserved exercise 
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of the duties of a representative, un- 
awed by the fear of legal prosecu- 
tions. .. . But when a representative 
pleads his privilege, to entitle him- 
self to it, it must appear that some 
language or conduct of his, in the 
character of a representative, is the 
foundation of the prosecution, for 
in no other character can he claim 
the privilege.” The court held the 
defendant not privileged and _af- 
firmed a judgment against him. 

In the course of the opinion in 
Kilbourn v. Thompson,®® the court 
quoted at length from Coffin v. 
Coffin and said: “This is, perhaps, 
the most authoritative case in this 
country on the construction of the 
provision in regard to freedom of 
debate in legislative bodies, and be- 
ing so early after the formation of 
the Constitution of the United States, 
is of much weight.” 

The case of The King v. Creevey,°6 
was a case of libel decided in 1813 by 
the King’s Bench. It appears that a 
member of Parliament had in that 
body accused a citizen of being an 
informer against his neighbors for 
having their lands assessed below 
their real value, and that a great 
annuity was to be his recompense 
“for undertaking to screw up their 
assessments to the extent of his own 
imagination”. The speech was in- 
correctly reported in the papers. The 
member then furnished the papers 
with, and they published, what the 
member contended was a correct re- 
port of his speech. In the course of 
the opinion of Bayley, J., it is said: 
“A member of parliament has un- 
doubtedly the privilege for the pur- 
pose of producing parliamentary ef- 
fect to speak in parliament boldly 
and clearly what he thinks conducive 
to that end. He may even for that 
purpose, if he thinks it right, cast 
imputations in parliament against 
the character of any individual; and 
still he will be protected. But if 
he is to be at liberty to circulate 
those imputations elsewhere, the evil 
would be very extensive.” Story on 
the Constitution*? cited The King v. 
Creevey. A note states: ““This would 
now be too broad a statement’, and 
that the qualification, if it now exists, 
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is everywhere ignored. “Society could 
not long exist if to do harm, whether 
in self-protection or in the discharge 
of duty, were not permitted.” 

The case of Stockdale v. Han- 
sard,’8 was decided in 1839 by the 
Queen’s Bench. It was an action for 
libel brought against a printer. The 
defense in substance, so far as im- 
portant here, was that the printing 
and publication were by authority 
of and for the House of Commons. In 
the opinion, Lord Denman, C. * 
stated: “Thus the privilege of having 
their debates unquestioned, though 
denied when the members began to 
speak their minds freely in the time 
of Queen Elizabeth, and punished in 
its exercise both by that princess and 
her two successors, was soon clearly 
perceived to be indispensable and 
universally acknowledged. By conse- 
quence, whatever is done within the 
walls of either assembly must pass 
without question in any other place. 
For speeches made in parliament by 
a member to the prejudice of any 
other person, or hazardous to the 
public peace, that member enjoys 
complete impunity. For any paper 
signed by the speaker by order of the 
house, though to the last degree ca- 
lumnious, or even if it brought per- 
sonal suffering upon individuals, the 
speaker cannot be arraigned in a 
court of justice. But, if the calumni- 
ous or inflammatory speeches should 
be reported and published, the law 
will attach responsibility on the pub- 
lisher.’’39 

It should be here pointed out that 
in the year following the adoption 
of this opinion, 1840, the Parlia- 
ment passed 3 & 4 Victoria, c. 9, 
which gave summary protection to 
persons employed in the publication 





33. 8 T. R. 293, 101 Eng. Rep. R. 1396. 
34. 4 Mass. 1. 

35. 103 U.S. 168. 

36. 1 Maule & S. 273. 


37. 1 Story on the Constitution (5th ed.) 1891, 
pages 631, 632. 


38.9 A. & E. 27. 


39. See Wason v. Walter, 38 L. J. Rep. N. S 
34 (page 39), where the court said with reference 
to this case, ‘‘Any opinion expressed on the sub- 
ject of the report of partiamentary debates was 
therefore beyond the scope of the inquiry, and 
must be considered as more or less extra judicial’. 
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of parliamentary papers upon a 
showing that the papers or copies 
were published by authority of either 
house. The act further made publica- 
tion “bona fide and without Malice” 
a defense for printing extracts from 
any such paper.‘® 

The opinion in Stockdale v. Han- 
sard becomes of direct importance to 
us because of the case of Kilbourn v. 
Thompson, *' decided in 1880. That 
case, so far as important here, was 
one brought against members of 
Congress for false imprisonment aris- 
ing out of an alleged contempt of 
the House. The defense was that the 
members took no action beyond that 
done in the exercise of their duties as 
members of thé House and not other- 
wise. In the course of the opinion the 
court quoted the above language 
from the opinion of Lord Denman 
and said: “Taking this to be a sound 
statement of the legal effect of the 
Bill of Rights and of the parliamen- 
tary law of England, it may be rea- 
sonably inferred that the framers of 
the Constitution meant the same 
thing by the use of language bor- 
rowed from that source.” The court 
held: “It would be a narrow view of 
the constitutional provision to limit 
it to words spoken in debate. The 
reason of the rule is as forcible in its 
application to written reports pre- 
sented in that body by its commit- 
tees, to resolutions offered, which, 
though in writing, must be repro- 
duced in speech, and to the act of 
voting, whether it is done vocally or 
by passing between the tellers. In 
short, to things generally done in a 
session of the House by one of its 
members in relation to the business 
before it.” 

In Wason v. Walter,4? decided in 
1868, the court posed the question 
and gave the answer as follows: “The 
main question for our decision is 
whether a faithful report in a public 
newspaper of a debate in either 
House of Parliament, 
matter disparaging to the character 
of an individual as having been 
spoken in the course of the debate, 
is actionable at the suit of the party 
whose character has thus been called 
in question. We are of opinion that 
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it is not.” The court said: “Numer- 
ous as are the instances in which the 
conduct and character of individuals 
have been called in question in par- 
liament during the many years that 
parliamentary debates have been re- 
ported in the public journals, this is 
the first instance in which an action 
of libel founded on a report of a 
parliamentary debate has come be- 
fore a Court of law. . . . Comments 
on government, on ministers and 
officers of state, on members of both 
Houses of Parliament, on Judges and 
other public functionaries, are now 
made every day, which half a century 
ago would have been the subject of 
actions or of ex officio informations, 
and would have brought down fine 
and imprisonment on_ publishers 
and authors. Yet who can doubt that 
the public are gainers by the change, 
and that, though injustice may often 
be done, and though public men may 
often have to smart under the keen 
sense of wrong inflicted by hostile 
criticism, the nation profits by public 
opinion being thus freely brought to 
bear on the discharge of public 
duties?” 

I am advised that in the recent 
case of Voight v. News Chronicle 
Limited, decided in the King’s Bench 
in 1945, damages were allowed where 
a newspaper quoted statements made 
and added its own comment that 
they were well merited. 

The last decision of the Supreme 
Court of the United States dealing 
with the subject is that of Tenney v. 
Brandhove,® decided in 1951. Mr. 
Justice Frankfurter in the course of 
the Court’s opinion said: “Freedom 
of speech and action in the legisla- 
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ture was taken as a matter of course 
by those who severed the Colonies 
from the Crown and founded our 
Nation. . . . The provision in the 
United States Constitution was a re- 
flection of political principles al- 
ready firmly established in the States. 
... The claim of an unworthy pur- 
pose does not destroy the privilege. 
Legislators are immune from deter- 
rents to the uninhibited discharge 
of their legislative duty, not for their 
private indulgence but for the pub- 
lic good. . . . Investigations, whether 
by standing or special committees, 
are an established part of represen- 
tative government. . . . In times of 
political passion, dishonest or vindic- 
tive motives are readily attributed to 
legislative conduct and as readily 
believed. Courts are not the place 
for such controversies. Self-discipline 
and the voters must be the ultimate 
reliance for discouraging or correct- 
ing such abuses. The courts should 
not go beyond the narrow confines 
of determining that a committee’s 
inquiry may fairly be deemed within 
its province.” 

In the course of the opinion in 
Coffin v. Coffin,4* the court supposed 
a case where “A member is assaulted 
in the town in which the house is in 
session, and is cruelly beaten, for 
words spoken in the house in the 
execution of his duty. The house 
may proceed against the assailant for 
a contempt... .” 

Such a situation developed in 1913 





48. See discussion in Wason v. Walter, 38 L. J. 
Rep. N. S. 34 (43). 

41. 103 U.S. 168. 

42. 38 L. J. Rep. N. S. 34. 

43. 341 U.S. 367, 95 L. ed. 1019. 

44. 4 Mass. 1. 
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in the Congress. It seems that a 
holder of an option on land in the 
city of Washington had been urging 
its purchase by the Government. A 
bill for that purpose was defeated in 
the House. A question of the value of 
the land was involved. The charge 
was made on the floor of the House 
by a member that another member 
had an interest in the land; that that 
fact had been kept secret by the pro- 
ponent of the legislation; and for 
that reason defeat of the bill was 
urged. Over three years later, the 
option holder, before a House sub- 
committee, charged falsehood against 
the member as to the statements 
made earlier as to a price asked for 
the land. Speeches on the floor of the 
House and statements in the papers 
followed. Finally the option holder 
met the member in a_ park, de- 
manded an apology which was re- 
fused, and an assault followed. The 
House took cognizance of the matter. 
A special committee headed by John 
W. Davis, of West Virginia, was 
appointed. The committee reported 
that “An assault upon a Member of 
the House of Representatives for 
words spoken in debate is a breach 
of its privileges and a contempt of 
the House. ... It was conceived that 
absolute freedom of speech and of 
debate in the Legislative Assembly 
was essential to the public welfare, 
and it was intended that the voice 
of a Member, and of his constituents 
speaking through him, should not 
be silenced by any fear of legal or 
... In order 
that the final action of any delibera- 
tive body may represent the joint 
wisdom of its members, there must 
be unrestrained exchange of thought 
and opinion, and whatever tends to 
silence one subtracts just so much 
from the efficiency of the whole. A 
breach of a Member’s privilege of un- 


personal consequences. 


conditional freedom of debate there- 
fore reacts upon the House; and the 
House in treating it as a contempt 
against itself does so . . . to preserve 
and defend its legislative integrity 
and power. .. . The House of Repre- 
sentatives is vitally concerned with 
the safeguarding of its privileges and 
the preservation of its legislative in- 
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tegrity and dignity.’’4 

The matter was debated at much 
length in which a review of the his- 
tory of the amendment and the deci- 
sions of the courts of this country 
and England were discussed.*¢ 

The assailant was brought before 
the House, and reprimanded by or- 
der of the House. 

The speaker, addressing the as- 
sailant, said, among other things: 
“The freedom of speech and the 
immunity from being questioned 
elsewhere for words spoken in de- 
bate on the floor of the House and 
also of the Senate, guaranteed by the 
Constitution, lie at the very root of 
our free institutions. . . . In your 
anger you struck a blow at constitu- 
tional government. 
apparent that a Representative .. . 
is clothed by the Constitution with 
the immunity from being questioned 
elsewhere for words uttered in de- 
bate on the floor of the House so 
that they may speak their minds 
freely without fear and without em- 
barrassment. This is for the public 
weal. If one person is permitted to 
go unpunished for an assault upon 
one Representative for words spoken 
in debate on the floor of the House, 
every person can assault a Represen- 
tative for words used in debate on 
the floor of the House, and free 
speech is at an end, free government 
is at an end.”47 

An authoritative text states the 
present rule in England as follows: 
“The absolute privilege of | state- 
ments made in debate is no longer 


It must be 


contested, but it may be observed 
that the privilege which formerly 
protected Members against action by 
the Crown now serves largely as pro- 
tection against prosecution by indi- 
viduals or corporate bodies. Subject 
to the rules of order in debate (see 
Chap. XVIII), a Member may state 
whatever he thinks fit in debate, 
however offensive it may be to the 
feelings, or injurious to the charac- 
ter, of individuals; and he is pro- 
tected by his privilege from any ac- 
tion for libel, as well as from any 
other question or molestation.”’#8 
Likewise the rule in the United 
States is stated: “A member of the 





Congress of the United States or of 
the legislature of any State or Terri- 
tory thereof is absolutely privileged 
to publish false and defamatory mat- 
ter of another in the performance of 
his legislative function.’”’4® 

It would thus appear, using the 
language of Lord Denman in Stock- 
dale v. Hansard, that both in this 
country and in England the Con- 
stitution was not framed on “abstract 
principles” but the Constitution 
“adapted itself to the exigencies of 
the several occasions that arose, and 
gradually grew into that form which 
the ends of good government re- 
quire.” 

In Anderson v. Dunn, Myr. Justice 
Johnson of the Supreme Court of 
the United States, speaking of the 
Constitution, said: “It is not a new 
creation, but a combination of exist- 
ing materials, whose properties and 
attributes under- 
stood, and had been determined by 
reiterated experiments.’° 

I suggest that substantially all, if 
not all, our constitutional provisions 
have a similar background of a “‘clus- 
ter of ideas”, of “reason and _ neces- 
sity”, legislative acts, decisions of the 
courts, and understanding in the 
minds of those trained in matters of 
government, so that when they were 
put in the Constitution the drafters 
of that instrument knew in a broad 
but exact way just what was meant, 
and likewise the people knew in 
adopting the Constitution. These 
meanings had been assayed in the 
crucible of public opinion over the 


were familiarly 


centuries and found good, and yet 
even to this day they cause difficulty 
in their application. 

And here properly this paper ends. 

I desire, however, to add a post 
script directed largely to my fellow 
lawyers of America. 

Through the United Nations, this 
nation is now confronted with the 





45. 6 Cannon's Precedents, House of Representa 
tives, page 469. 

46. Congressional Record (63d Congress), Vol- 
ume 50, Part 2, page 1431, et seq. 

47. Congressional Record (63d Congress), Vol- 
ume 50, Part 2, page 1452. 

48. ‘‘The Immunity of Congressional Speech— 
Its Origin, Meaning and Scope’’, Leon R. Yank- 
wich, 99 U. of Pa. L. Rev. (May, 1951) page 967. 

49. Restatement, Torts, § 590, page 236. 

50. 6 Wheat. 204 (232). 
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International Declaration of Human 
Rights and with the proposed In- 
ternational Covenant on Human 
Rights and the Genocide Conven- 
tion. I find in them a few—very few— 


clauses containing language that has 
a definite though general meaning in 
the English and American bodies of 
law. Assuming that the two nations 
understand and accept that mean- 
ing, what assurance is there that 
other nations unacquainted with 
and not committed to our system of 
law will either so understand or 
accept? 

Further in these three documents 
are many clauses and sentences that 
do not rise above the level of pious 
platitudes. Others may be classed as 
abstract statements. Almost all the 
whole of these documents contain 
provisions of vital moment, whose 
meaning is not known save as each 
reads them in the light of his own 
interpretation. They are devoid of 
a cluster of ideas, of an understand- 
ing as to reason and necessity, of 
long-standing judicial, administra- 
tive, or legislative construction with- 
in any one country, let alone among 
all the nations. 

Before this nation or any nation 
should be committed to such a dec- 
laration or covenant, there should 
be, must be, that basic unity of un- 
derstanding as well as unity of pur- 
pose. That time is not now. I sug- 
gest that we give thought to that 
situation in the light of the history 
of our own constitutional system, 
that we pause before proceeding and 
know where we are going and what 
we are doing, and to what we are 
asked to commit the future of this 
nation and its people. If one clause 
or, more properly, many provisions 
in our Constitution required cen- 
turies of struggle to determine and 
establish their meaning, should we 
adopt many not so tested and de- 
fined, relying only on a lofty pur- 
pose? 

I can perhaps illustrate this by 
referring to a provision in the Char- 
ter of the United Nations, more akin 
to the subject matter of this paper. 
Article 105 of that Charter provides: 


1. The Organization shall enjoy in 


Freedom of Speech in Congress 





the territory of each of its Members 








such privileges and immunities as are 

necessary for the fulfillment of its 

purposes. 

2. Representatives of the Members 
of the United Nations and officials 
of the Organization shall similarly 
enjoy such privileges and immunities 
as are necessary for the independent 
exercise of their functions in connec- 
tion with the Organization. 

3. The General Assembly may make 
recommendations with a view to de- 
termining the details of the applica- 
tion of paragraphs | and 2 of this 
Article or may propose conventions to 
the Members of the United Nations 
for this purpose. 

I suggest that every one of the 
italicized words and phrases presents 
a multitude of questions, unan- 
swered in any international body ol 
law, and which, in view of the provi- 
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sions of Section 3, are presently un- 
answerable. 

Have these questions been an- 
swered in part by immunities 
granted here to representatives ol 
international organizations by Sec- 
tion 288 (d), Title 22, U. S. C. A.? If 
so, what assurance have we that 
other nations will adopt our inter- 
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adopted or proposed covenants? 
I leave those questions with you. 
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